IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 93-8539
UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus
ROGELI O PARADA- TALAVANTES, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(August 31, 1994)
Bef ore REYNALDO G GARZA, SM TH and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Def endant - Appel | ant Rogel i o Par ada- Tal anantes (" Parada") was
convicted by a jury of inporting and possessing narihuana, and
conspiring to inport and possess it, in violation of 21 U S. C. 88
841(a)(3), 846, 952(a), 960(a)(1l) and 963. Parada appeals his
conviction on the grounds that the evidence was insufficient to
prove he had knowl edge or possession of the marijuana hidden inside
the side panels of the van, and that the introduction of
i nadm ssible and highly prejudicial evidence that Co-defendant
Huriel Ramrez ("Ramrez") purchased the van from Parada's brother
led to a finding of "guilt by association.” W REVERSE

FACTS AND PROCEDURAL HI STORY
On April 12, 1993, Parada approached the port of entry in De

Rio, Texas in a taxi cab. According to the Custons Agent, Parada



appeared nervous. H s responses to questions were quick and
evasive. A secondary inspection of the |uggage Parada carried with
him did not contain contraband. However, believing he m ght be
involved in sonmething illegal, the Custons Service decided to
foll ow Parada into Del Rio.

About a mle fromthe port of entry, Parada got out of the cab
and got into a van owned by Ram rez. The van drove to anot her
| ocati on where a woman and at | east one child entered the van. The
van next proceeded to a grocery store parking lot, but no one
exited the van. Then the van drove to another grocery store
parking in front of the public phones. Two nen exited the van
They took turns entering the store and using the phones. Both nen
t hen | ooked under the wheel s and hood of the van.

The two nen got back into the van and drove to a fast food
restaurant. The van pulled into the parking | ot and drove through
the drive-thru lane. After the van left the restaurant, it was
st opped by a Departnent of Public Safety officer. The officer was
j oi ned by several Custons Agents. The driver of the van identified
hi msel f as Ramrez. Parada was in the passenger seat. Also in the
van were Parada's wife and four children.

Ram rez consented to a search of the van. After a cursory
search was conducted of the interior of the van, the agents
requested that a drug detection dog be brought to the scene. The
dog altered to the area in front of the right rear tire of the van.
Ram rez and Parada were arrested. The van was taken to the port of

entry where agents found 114.6 pounds of marijuana secreted in



false conpartnents in the walls on both the driver's and
passenger's side of the van.

Parada and Ram rez were tried together before a jury. A jury
found Parada guilty of marijuana conspiracy, inportation, and
possession charges in violation of 21 U S.C. 88 841(a)(3), 846,
952(a), 960(a)(1) and 963. He was sentenced to 33 nonths in
prison, three years of supervised rel ease and $200. 00 i n mandat ory
speci al assessnents.

GUI LT BY ASSCCI ATI ON

Parada contends that the district court erred by admtting
evi dence agai nst hi mthat Parada's brother, Carl os Parada, sold the
van used to snmuggle the marijuana to Ramrez. He argues that the
fact that Carl os Parada sol d the van cont ai ni ng hi dden conpart nents
for smuggling marijuana to Ramrez bore no logical relationship to
any issue in controversy at Parada's trial. Because no reasonable
i nferences could be drawn fromthi s evidence by a reasonabl e juror,
the evidence is not relevant. Moreover, the adm ssion of the
evi dence was i nproper and hi ghly prejudicial because t he Gover nnent
used it to try and establish Parada's guilt by show ng he was
related to a guilty person. See United States v. Singleterry, 646
F.2d 1014, 1018-20 (5th Gr. 1981), cert. denied, 459 U S. 1021
103 S.Ct. 387, 74 L.Ed.2d 518 (1982). Because evidence of "guilt
by association" is typically highly prejudicial, it should be
excluded. See United States v. McAfee, 8 F.3d 1010, 1017 (5th Cr
1993).

W wil reverse a district court's rulings on the



adm ssibility of evidence only on finding an abuse of discretion.
United States v. Liu, 960 F.2d 449, 452 (5th Cr.), cert. denied,
US|, 113 S.Ct. 418, 121 L.Ed.2d 341 (1992). "Evidence in
crimnal trials nust be 'strictly relevant to the particular
of fense charged.'" United States v. Anderson, 933 F.2d 1261, 1267-
68 (5th Cr. 1991) (quoting WIllianms v. New York, 337 U S. 241,
247, 69 S.Ct. 1079, 1083, 93 L.Ed.2d 1337 (1949)).

This Court has previously established and upheld the rul e that
a defendant's guilt may not be proven by show ng that he is rel ated
to an "unsavory" person. Singleterry, 646 F.2d at 1014. I n
Singleterry, this Court held that an attenpt to show guilt by
association was "plain error.” Id. at 1018. W have no doubt that
t he Governnent' s i ntroducti on of evidence regardi ng Carl os Parada' s
connection wth Ramrez's van and his famlial relation w th Parada
"was a highly prejudicial attenpt to taint defendant's character
through '"guilt by association.'" United States v. Ronp, 669 F.2d
285 (5th Gr. 1982) (quoting United States v. Labarbera, 581 F.2d
107, 109 (5th Gr. 1978)). Certainly, the fact that the man who
sold the van to Ramrez was al so Parada's brother had no rel evance
wth regard to the offenses charged agai nst Parada. Even | ess
relevant was the evidence regarding Carlos Parada's alleged
i nvol venent in marihuana snuggling, especially inlight of the fact
that Carl os Parada was not charged in this case.

Par ada obj ected to the introduction of the evidence regarding
the sale of the van from Carlos Parada to Ramrez at the tinme it

was of fered. The district court overruled his objection. VWile we



recognize that the facts surrounding the purchase of a van
containing secret conpartnents from soneone who had owned ot her
vans with secret conpartnents that had been previously seized by
U.S. Custons m ght have been adm ssi bl e against Ramrez, it was not
connected to Parada in any way except for the fact that the seller
was his brother. To saddle Parada's defense wth the
transgressions of his brother places a sisyphean burden on this
search for the truth effectively foretelling the result.
Therefore, we find that the adm ssion of such highly prejudicial
evidence in the absence of any curative instruction anounts to
reversible error.
SUFFI Cl ENCY OF THE EVI DENCE

Parada al so contends that the evidence adduced at trial was
insufficient to support his conviction because the evidence failed
to even show Parada had know edge that marijuana was hidden in
Ram rez's van. Parada argues that his actions and statenents,
viewed in the | ight nost favorable to the Governnent, only arguably
show he was conscious of sone illegality. Wthout proof that he
knew of the presence of marijuana in the van, Parada could not
properly be convicted of possessing or inporting marijuana, or of
conspiracy to possess or inport marijuana.

The question raised is whether the evidence is sufficient to
support the jury's conclusion that Parada know ngly and
intentionally possessed the marijuana and that he know ngly
participated in a conspiracy to possess and inport it. W nust

affirma jury verdict so long as there is evidence sufficient to



allow a reasonable jury to find a defendant guilty beyond a
reasonabl e doubt. United States v. Henry, 849 F.2d 1534 (5th Cr
1988) . W nust view the evidence and all inferences from the
evidence in the |ight nost favorable to the verdict. United States
v. Bell, 678 F.2d 547, 549 (5th Cr. 1982) (en banc), aff'd, 462
US 356, 103 S.C. 2398, 76 L.Ed.2d 638 (1983).

Assuming the jury accepted the version of the evidence
favorable to the verdict, we find that several factors could have
led the jury to conclude that Parada knew the marijuana was hi dden
in Ramrez's van and conspired with Ramrez to snuggle the
marijuana into the United States. First, Parada's wife and
children travel ed through the port of entry in the marijuana-| aden
van with Ramrez. Parada, however, drove across the border in a
separate vehicle with all their luggage. This plan of entry into
the United States is common nodus operandi in drug-smuggling
operations. The jurors could have inferred that Ram rez and Par ada
pl anned to enter separately so that the van woul d not be inspected
by Custons Agents.

Second, Parada acted nervous and answered t he Custons Agents'
guestions regarding where he was traveling in an evasive nmanner.
Once he entered the U.S., he quickly joined his famly and Ram rez
in the van. The van stopped frequently, and at one stop both
Ram rez and Parada exited the van to use the phone. The jurors
coul d have inferred that Ramrez and Parada were attenpting to set
up a purchase of the nmarijuana.

Third, Ramrez and Parada i nspected the undersi de of the van.



The jurors could have inferred that they were | ooking for marijuana
| eaking fromthe van.

The above facts denonstrate nore than nerely Parada's
know edge of the possibility of sone illegality. W are satisfied
that a properly instructed jury could have inferred from the
evi dence outlined above that Parada knew that the marijuana was
hi dden in the van, had constructive possession of the marijuana,
and participated with Ramirez in a conspiracy to snuggle the
marijuana into the United States for distribution.

CONCLUSI ON

Because the district court erroneously admtted evidence
regardi ng Carl os Parada based on "guilt by associ ation" and di d not
give a curative instruction, we REVERSE Parada's conviction. W
REMAND t he case for a new trial with instructions to exclude any

evi dence regardi ng Carl os Parada.



