UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8207

IN THE MATTER OF: CHARLES R WALDEN, JR and
LAURA H WALDEN,

Debt or s.
CHARLES R WALDEN, JR., and
LAURA H WALDEN, a/k/a
Laura Hi Il Wal den,
Appel | ant s,
Ver sus
MAC H MG NNES, JR,

Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

(January 13, 1994)
Bef ore GOLDBERG JOLLY, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Charles and Laura Wal den appeal from the denial, by the
bankruptcy and district courts, of their clainmed exenption for an
annuity pursuant to Tex. Ins. Code art. 21.22. We REVERSE and
RENDER j udgnent al |l om ng the exenpti on.

| .

Prior to 1986, Charles Walden, Jr., was enployed in his

famly's funeral business, consisting of Cook-Wl den Funeral Hones

(a partnership owning funeral honmes) and Capital Parks, Inc. (a



corporation owning a cenetery).! |In Decenber 1986, Colden Era
Services, Inc. (GES), purchased the assets of the partnership and
corporation. In connection with that purchase, CGES entered into
enpl oynent agreenents and non-conpetition agreenments with three
"key enployees": \Walden, Walden's father, and Hortense Fisher.?

Wl den' s enpl oynent contract was for a period of ten years, in
an "executive capacity"; but the non-conpetition agreenent was for
a period of 40 years. Under the latter, he was to receive $4, 000
per nonth for 200 nonths, secured by nortgage |iens on the funeral
home land and buildings, and a lien on the nanme "Cook-Wal den
Funeral Homes".

Pursuant to the enpl oynent agreenent, WAl den began wor ki ng for
CES on Decenber 29, 1986. But, in Cctober of the next year, he was
pl aced on an indefinite |eave of absence, and CGES ceased naking
paynents to hi munder the non-conpetition agreenent.® Walden, his
father, and Fisher sued GES in state court, claimng breaches of
the enploynent and non-conpetition agreenents. The suit was
settled in 1988, wth the parties entering into a settlenent
agreenent that April. That agreenent provi ded that non-conpetition

paynments would recommence, that Wil den would resign from his

. Wl den was not a partner in Cook-Wal den Funeral Hones, but
owned stock in Capital Parks.

2 Fi sher al so owned stock in Capital Parks.

3 In a letter to Walden, CES stated that it had placed himon

indefinite | eave of absence to investigate a "possible breach of
[ his] fiduciary duties” in connection wth the discovery that noney
was being taken fromthe business wthout authorization. GCES did
not accuse Wal den of taking noney, but stated that he, as a "key
enpl oyee", may have been aware of the situation.
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executive position, effective retroactively to October 2, 1987, and
that the non-conpetition agreenents would be anended to provide
that CGES could substitute an annuity for the liens securing its
obligations wunder those agreenents.* Accordingly, the non-
conpetition agreenent was then so anended (April 1988).

Nei t her the settl enent agreenent nor the anendnent to the non-
conpetition agreenent required GESto purchase annuities for Wal den
or the other two key enpl oyees; nor did GES purchase annuities when
the settlenent was finalized in April 1988. In Qctober of that
year, however, GES purchased annuities for the three key enpl oyees,
t hereby obtaining the release of all of the collateral securingits
obl i gations under the non-conpetition agreenents.

Wal den and his wife filed a bankruptcy petition in Septenber
1991. They listed the annuity (with Principal Life |nsurance
Conpany) as an asset, and clained it as exenpt. The exenption was
claimed under Article 21.22 of the Texas Insurance Code, which
all ows an exenption for, inter alia, benefits received "under any
pl an or programof annuities and benefits in use by any enpl oyer".
Tex. Ins. Code art. 21.22 (West Supp. 1991). The Trustee objected
to the exenption

The bankruptcy court sustained the objection, holding that the
annuity did not qualify as exenpt property because, inter alia, it

did not "represent a plan or programof annuities and benefits in

4 The settlenent agreenent also provided that GES would pay
Wal den $61,500, in 12 nonthly installments beginning April 30
1988; and that WAl den would return 50,000 shares of GES stock to
GES upon recei pt of $275,000, to be paid in 12 nonthly installnents
comencing April 30, 1988. These paynents are not in issue.
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use by any enployer”, in that it was purchased in connection with
the settlenent of litigation and GES was not Wl den's enpl oyer at
the time of purchase. In re Walden, 144 B.R 54, 57 (Bankr. WD,
Tex. 1992). After reviewwng the record, the district court
affirmed, w thout rendering an opinion.

.

We review the bankruptcy court's findings of fact for clear
error, but review freely questions of |law. Bankruptcy Rule 8013;
Matter of Herby's Foods, Inc., 2 F.3d 128, 130 (5th Cr. 1993).
The relevant facts are not in dispute. The sole issue is one of
| aw, a question of statutory interpretation: whether the annuity
qualifies as exenpt property under art. 21.22.

The parties have not cited, nor have we found, any Texas cases
interpreting the provisions of art. 21.22 in a context anal ogous to
the one at hand. Nevertheless, we are given nore than firm
guidance in our interpretation by the Texas courts' | ongstanding
adnoni tion that exenption statutes are to be liberally construed in
favor of the claimant. The Texas Suprene Court has stated that

"our exenption laws should be |iberally construed
in favor of express exenptions, and shoul d never be
restricted in their neaning and effect so as to
mnimze their operation upon the beneficent
objects of the statutes. Wt hout doubt the

exenption would generally be resolved in favor of
the claimant."



H ckman v. Hi ckman, 149 Tex. 439, 234 S.W2d 410, 413-14 (1950)
(quoting Carson v. MFarland, 206 S.W2d 130, 132 (Tex. Gv. App.--
San Antonio 1947, wit ref'd).®

The Bankruptcy Code provides that, when a bankruptcy case is
commenced, all property in which the debtor has a |legal or
equitable interest becones property of the bankruptcy estate, 11
U S. C 8§ 541, but that debtors may exenpt certain property fromthe
clains of creditors. 11 U.S.C § 522. Dependi ng on state |aw,
debtors may claimeither the federal exenptions enunerated in 11
U S. C 8 522(d), or those avail abl e under applicable state or | ocal
law. Matter of Vol pe, 943 F.2d 1451, 1452 (5th Cr. 1991). Texas
debtors may elect either the state or federal exenptions. |d.

The Waldens elected the Texas exenptions. Anmong those

avail able under Texas law is art. 21.22, entitled "Unlimted

5 In Matter of Fernandez, 855 F.2d 218 (5th Cr. 1988), our
court observed that Texas' rule of |liberal construction had | ed one
Texas court to conclude that

a dray is a "wagon" ... an automobile is a
"carriage" ... a piano is "household and kitchen
furniture" ... [and] the word "horse" includes a

bridl e and saddl e, as well as the shoes on its feet
and the rope and nmartingales around its neck...
And this spirit of l|iberal construction has been
i ndulged until [the courts] have held that an
unbroken colt is a "horse" ... and even that a
mul e, renoved as he i s one degree by consanguinity,
is nevertheless a "horse.” Furthernore, in their
effort to extend the humane and benefici al
character of [their] exenption statute, [Texas
courts] have becone so blind to every other
consi deration that they have | ooked upon the nmule's
father and pronounced him-- voice, ears, and al
-- a horse.

ld. at 219 (quoting Patterson v. English, 142 S W 18, 19 (Tex.
Cv. App.--Amarillo 1911, no wit).
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Exenpti on of I nsurance Benefits From Sei zure Under Process", which

provides, in pertinent part:

Sec. 1. Not wi t hstanding any provision of this
code other than this article, all noney or benefits
of any kind ... to be paid or rendered to the

insured or any beneficiary under any policy of
insurance issued by a l|life, health or accident

i nsurance conpany, ... or under any plan or program
of annuities and benefits in use by any enpl oyer,
shal | :

(1) inure exclusively to the benefit of the
person for whose use and benefit the insurance is
designated in the policy;

(2) Dbe fully exenpt from execution,
attachnent, garni shnent or other process;

(3) be fully exenpt from bei ng sei zed, taken
or appropriated or applied by any |legal or
equi table process or operation of law to pay any
debt or liability of the insured or of any
beneficiary, either before or after said noney or
benefits is or are paid or rendered; and

(4) be fully exenpt from all demands in any
bankr upt cy pr oceedi ng of t he i nsured or
beneficiary.

(Enphasi s added.)® As stated, the Wal dens cl ained that the annuity

paynents were exenpt under art. 21.22.7

6 For a discussion of the inport of the enphasized opening
cl ause, see note 10, infra.

! Article 21. 22 was anended, effective Septenber 1, 1993. Tex.
Ins. Code art. 21.22 (West Supp. 1994). The anended version, with
enphasis on the new |anguage, provides, in pertinent part, for
exenption of

all noney or benefits of any kind ... to be paid or
rendered to the insured or any beneficiary under
any policy of insurance or annuity contract issued
by a life, health or accident insurance conpany,
: or under any plan or program of annuities and
benefits in use by any enpl oyer or individual.

| d. (enphasis added). Because we "nust apply the lawin effect at
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A

The Trustee clains that the annuity was created pursuant to
settlenent of litigation, and was therefore not a "true annuity"
under Matter of Young, 806 F.2d 1303 (5th Cr. 1987). The debtor
in Young was an attorney who had represented the plaintiffs in a
death claim Id. at 1304. Pursuant to a structured settlenent of
that litigation, the debtor (attorney) was to receive nonthly
paynments froman annuity contract as attorney's fees. |d. at 1305.
The debtor clainmed that the annuity was exenpt under Louisiana
law.® 1d. at 1306.

Qur court noted that, while the paynents were, strictly

speaking, an "annuity", they also were accounts receivable;
accordingly, it "pierce[d] the veil of th[e] arrangenent to
determne its true nature", i1d. at 1306, because "[i]t is the

subst ance of the arrangenent rather than the |abel affixed to it
t hat determ nes whet her the paynents are exenpt under the Loui siana

statutes as proceeds froman annuity, or accounts receivable, and

the time that the debtors entered bankruptcy", Matter of Vol pe, 943
F.2d at 1453, we do not apply this anended version. Neverthel ess,
the nature of the changes to art. 21.22 indicates that the Texas
legislature intended to clarify its original intent wwth respect to
the exenption of annuities, rather than to alter the substantive
effect of art. 21.22. See id. Accordingly, the anendnent conports
w th our conclusion that the | egi slature i ntended to nmake avail abl e
an exenption for the annuity at issue.

8 The debtor relied on La. Rev. Stat. Ann. § 20.33 (Wst Supp.
1986) ("all proceeds of and paynents under annuity policies and
pl ans” "shall be exenpt fromall liability for any debt"), and La.
Rev. Stat. Ann. 8§ 22:647(B) ("[t]he lawful beneficiary, assignee,
or payee ... of an annuity contract ... shall be entitled to the
proceeds and avails of the contract against the creditors and
representatives of the annuitant ....").
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part of the bankruptcy estate". 1d. at 1307. The funds that made
up the principal of the annuity were part of the paynent the debtor
was entitled to receive as attorney's fees for services rendered,
but the debtor elected to receive the fees in regular nonthly
paynments over a 1l4-year period rather than in a lunp sum
Accordingly, our court concluded that the annuity paynents
represented not hing nore than i nstall ment paynents on the debt owed
to the debtor for attorney's fees. | d. Because the debtor
retained a right against the purchaser of the annuity for the
remai ning principal owed, until the debt for his attorney's fees
was paid in full, our court held that, in substance, the annuity
was "nothing nore than an account receivable, and not exenpt from
t he bankruptcy estate". 1d. at 1307.

Young is distinguishable in several respects. The nost
obvious distinction is that it dealt with Louisiana, not Texas,
exenption statutes. Here, as noted, our interpretation is governed
by Texas' well-settled policy of |liberal construction. The
litigation that was settled arose out of the enploynent
relati onshi p between GES and Wal den, including GES' s al | eged breach
of the non-conpetition agreenent. And, nost inportant, the annuity
paynments clainmed to be exenpt are not "accounts receivable" for
services already performed by Wl den. Rat her, the annuity was
purchased by CGES for the purpose of obtaining a release of the
liens securing its continuing (future) obligation -- as well as to

fund that obligation -- to pay Wal den $4, 000 per nonth i n exchange



for his continued (future) conpliance with his agreenent not to
conpete.?®

We conclude, therefore, that the settlenent agreenent, which
resolved Walden's |awsuit against CGES and authorized CGES to
substitute an annuity for the collateral securing its continuing
obl i gation under the non-conpetition agreenent, does not preclude
the annuity from being exenpt under art. 21.22. Al t hough the
substitution of the annuity for the coll ateral was nade possi bl e by
the settlenent agreenent, the annuity paynents represent CES' s
obligations under the pre-existing non-conpetition agreenent, the
validity of which was sinply reaffirnmed by the settlenent
agr eenent .

B

As stated, Wal den's resignation was effective October 2, 1987;
the annuity was not purchased until October 1988, after the
enpl oynent rel ati onshi p had ended. The bankruptcy court held that,
because t here was no enpl oynent rel ati onshi p bet ween GES and Wal den
at the time of purchase, the annuity was not "in use by" an
enpl oyer, as required by art. 21.22.

This analysis overlooks the fact that the annuity paynents
represent GES's obligations under the non-conpetition agreenent,

whi ch was entered into at the i nception of Wal den's enpl oynent with

o Daniels v. Pecan Valley Ranch, Inc., 831 S . W2d 372 (Tex.
App. --San Antonio 1992), cert. denied, = US |, 113 S. O
2944 (1993), cited by the Trustee, is inapposite. That case
i nvol ved a personal injury structured settlenent annuity that the
annui tant clainmed was exenpt from garnishnment. 1d. at 375, 377
The annuitant did not contend that it was an annuity as

contenplated by art. 21.22. |d. at 380 n. 2.
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CES, and the validity of which was reaffirnmed by the settlenent
agreenent. Under Texas |law, a non-conpetition agreenent is valid
only if it is ancillary to another relationship or transaction
reasonabl e, and supported by consideration. Chenault v. Qis
Engi neering Corp., 423 S.W2d 377, 382 (Tex. Cv. App. 1967, wit
ref'd n.r.e.). Walden's enploynent relationship with GES is the
only relationship to which the non-conpetition agreenent can be
ancillary.

The term nation of WAl den's enploynent relationship with GES
was deened to have been effective on Cctober 2, 1987, only because
the parties agreed to that through the settlenent in 1988. Wen
that agreenent was executed in April 1988, Wil den was on an
indefinite | eave of absence. Prior to execution of the settlenent
agreenent and anendnent of the non-conpetition agreenent (required
by the settlenent), CGES had no right to substitute an annuity for
the collateral securing its obligations under the non-conpetition
agreenent . As noted, when GES obtained that right (through the
April 1988 settlenent), Walden was still on indefinite |eave of
absence from his enploynent with CES.

Therefore, the parties' April 1988 agreenent to treat Wal den's
enpl oynent with CGES as having term nated on Cctober 2, 1987, and
the fact that GES waited until October 1988 to purchase the
annui ty, cannot change the fact that the annuity paynents represent
CES' obligations to make nonthly paynents to Wal den under the non-
conpetition agreenent, which was ancillary to his enploynent with

CES. See Chenault, 423 S.W2d at 382-83 (a covenant not to conpete
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was ancillary to enpl oynent even though it was executed at the tine
of termnation of enploynent, and after the enpl oyee had gone to
wor k for another enployer). As a result, we conclude that GES
purchased the annuity in its capacity as Wal den's "enpl oyer", thus
satisfying art. 21.22's requirenent that the annuity be "in use by"
an enpl oyer.

C.

Finally, the Trustee asserts that the annuity is not covered
by art. 21.22 because it is not part of a "plan or program of
annuities and benefits". Again, we disagree.

As noted, we nust give a broad interpretation to the | anguage
of art. 21.22. Black's Law Dictionary (6th ed. 1990) defines
"plan" as, anong other things, "a nethod of design or action
procedure, or arrangenent for acconplishnment of a particul ar act or
object”. Likew se, "prograni is defined as "a plan or systemunder
which action nmay be taken toward a goal ". Webster's N nth New
Coll egiate Dictionary 940 (1990). Walden's annuity is one of three
purchased by GES in order to arrange for the acconplishnment of a
particul ar "object" or "goal": funding the continuing/future non-
conpetition paynents and securing the release of its assets from
the liens held by Walden and the other two key enployees as
collateral for those paynents.

Article 21.22 covers "any" plan or program of annuities and
benefits in use by an enployer. Accordingly, it is not necessary
that the plan or program provide annuities for all enployees, or

that it be of |ongstanding duration, or that it be of a particular
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type (such as for retirenent!®). See Hine v. City of Gal veston, 268
S.W2d 543, 545 (Tex. Cv. App.--Waco 1954, wit ref'd n.r.e.)
(enmphasisinoriginal) ("[P]larticularly in construing statutes, the
word “any' is equivalent to and has the sanme force of “every' and
Tallt ). In short, CES's provision of annuities to only three
former enpl oyees does not neke it any less a "plan" or a "progrant
within the neaning of art. 21.22.

Interpreting the statute liberally, as Texas | aw requires, we
are nore than satisfied that the annuity is part of a requisite
"pl an or program of annuities and benefits".

D

Qur interpretation is bolstered by other considerations. The
Wal dens assert persuasively that equity requires exenption of the
annui ty because, had CGES not purchased it, the post-petition non-
conpetition paynents woul d not have been property of the bankruptcy
estate under 11 U . S.C. 8 541(a)(6), which provides that "earnings
from services performed by an individual debtor after the

conmencenent of the case" are not property of the estate.!! See In

10 The Trustee contends, based in large part on references to
ot her portions of the Texas |Insurance Code, that "plan or progrant
refers to retirenent plans, not to the one in issue. Article

21. 22" s openi ng cl ause ("Notw t hst andi ng any provi sion of this code
other than this article"), added when the statute was anended
effective June 15, 1991 (a few nonths prior to the WAl dens'
bankruptcy petition), clearly directs that it be interpreted and
appl i ed i ndependent of any ot her provisions of the |Insurance Code.

1 The record on appeal, which includes the briefs submtted by
t he Wal dens i n the bankruptcy and district courts, does not reflect
that this point was presented to either of those courts. However,
at oral argunent, Wil dens' counsel stated that it was presented
during oral argunent in district court; Trustee's counsel did not
controvert that representation. QObviously, this point should have
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re Hammond, 35 B.R 219 (Bankr. WD. la. 1983) (holding that,
because future non-conpetition paynents were conditioned on the
debtor's conpliance with the covenant not to conpete, and the
debtor could not be conpelled to performservices for the benefit
of his creditors, post-petition non-conpetition paynents were not
property of the estate).?!?

We express no opinion whether, in the absence of an annuity,
Wal den's post-petition non-conpetition paynents could have been
excluded fromthe estate pursuant to 8 541. Nevertheless, we are
per suaded that sound practical reasons, as well as equitabl e ones,

support our conclusion that the annuity is exenpt.

been presented nore fully in the bankruptcy court and presented in
the briefs in district court. But, because it is not a separate
i ssue, and instead is sinply additional |egal authority to consider
in reaching our decision, we consider it here. See United States
v. Vontsteen, 950 F.2d 1086, 1091 (5th Gr.) (en banc) ("W
ordinarily have the discretion to decide |egal issues that are not
tinely raised"), cert. denied, __ US _ , 112 S . 3039
(1992); e.g., Atlantic Mut. Ins. Co. v. Truck Ins. Exch., 797 F. 2d
1288, 1293 (5th Cr. 1986) ("An issue raised for the first tinme on
appeal generally is not considered unless it involves a purely
| egal question or failure to consider it would result in a

m scarriage of justice").

12 Hamond was di stinguished in In re Bluman, 125 B.R 359, 367
(Bankr. E.D.N Y. 1991). The non-conpetition paynents in Bluman
were not conditioned upon conpliance with the covenant not to
conpete, but instead becane due upon the transfer of the debtor's
busi ness. | d. The Bluman court disagreed wth Hammond's
conclusion that a court may not conpel conpliance with a covenant
not to conpete, pointing out that courts may enforce, by negative
i njunction, reasonabl e covenants not to conpete. 1d. It therefore
held that the covenant not to conpete was not a personal services
contract and that the consideration paid for the covenant was not
tantanount to earnings fromservices perforned by the debtor. Id.
Under the facts in the case before us, Hammond is the nore
persuasi ve authority.
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The non-conpetition agreenent provides that GES s obligation
to make nonthly paynents to Walden is "subject to performance by
[ Wal den] " of the covenant not to conpete. Thus, paynents to WAl den
under the annuity are subject to his future conpliance with his
agreenent not to conpete with GES. |If Walden's creditors receive
the annuity paynents, Walden will have little, if any, incentive to
refrain fromconpeting with GES, thereby possibly depriving GES of
the benefit of its bargain. Unless the Trustee is able to obtain
the present value of the annuity in a lunp sum it is possible that
CES could obtain judicial relief, termnating future nonthly
paynments in the event that WAl den breaches the covenant. Even if
we assune, arguendo, that CGES could be protected by an order
conpel ling Wal den to conply with the non-conpetition agreenent, the
result mght well be considered inequitable, because it would
deprive Wal den of the ability to work in his chosen profession in
the area where he resides, wthout any conpensation for that
deprivati on.

In sum these considerations support our interpretation of
art. 21.22 as being consistent with Texas' policy of |iberal
construction of exenption statutes "to the end that the | aborer
shoul d be al | owed neans of obtaining alivelihood, and t hus prevent
him and his famly from becoming a charge on the public", J. M
Radf ord Grocery Co. v. MKean, 41 S. W 2d 639, 640 (Tex. G v. App.--
Fort Worth 1931, no wit), as well as the bankruptcy policy of
providing debtors with a "fresh start". See, e.g., Hamond, 35

B.R at 223.



L1l
For the foregoi ng reasons, the judgnent of the district court
is REVERSED, and judgnent allowng the exenption is hereby
RENDERED.
REVERSED and RENDERED



