IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-8199

HOLLYWOOD FANTASY
CORPORATI ON,

Plaintiff - Appellee,
V.
ZSA ZSA GABOR,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

August 12, 1998
Before KING and WENER, Circuit Judges, and ROSENTHAL",
District Judge.
ROSENTHAL, District Judge:

Appel | ee Hol | ywood Fant asy Corporation was briefly inthe
busi ness of providing “fantasy vacation” packages that woul d al |l ow
participants to “nmake a novie” with a Hollywood personality and
i magi ne thensel ves novie stars, for one week, for a fee. |In My
1991, Hollywood Fantasy planned to offer its second fantasy

vacation package, in San Antonio, Texas. Hol | ywood Fant asy

District Judge of the Southern District of Texas, sitting
by desi gnati on.



arranged to have Zsa Zsa (Gabor as one of two celebrities at the
event . Two weeks before the fantasy vacation event, M. Gbor
cancel | ed her appearance. A short tinme later, Hollywod Fantasy
cancelled the vacation event, to which it had sold only two
tickets. A short time after that, Hollywod Fantasy went out of
busi ness.

Hol | ywood Fantasy sued Ms. Gabor for breach of contract
and fraud. After the trial judge found that M. Gabor and
Hol | ywood Fantasy had reached a contract, the jury found that M.
Gabor had breached that contract. The jury awarded Holl ywood
Fant asy $100,000 for the breach, as well as $100,000 for fraud.
The district court set aside the jury's fraud verdict for |ack of
evidence and entered judgnent in favor of Hollywobod Fantasy for
$100, 000 on the breach of contract claim plus attorneys’ fees and
post -j udgnent interest. Ms. Gabor appealed.!? W affirm the
district court’s judgnent as to liability; reverse the district
court’s danmages award; and render judgnent for a | esser anount of
damages.
| . The Facts as to Hol |l ywood Fant asy

Leonard Saffir created Holl ywood Fantasy and served as
its chief executive officer. The conpany M. Saffir created

charged each vacation “client” $7,500 for a week of “panpering,”

. After we heard oral argunent in this case, Ms. Gabor
filed a Chapter 11 bankruptcy petition in the United States
Bankruptcy Court for the Central District of California. The
petition triggered an automatic stay of this appeal. On March 5,
1997, the bankruptcy court lifted the stay to permt the parties to
litigate this appeal.



i nstruction on maki ng novies, rehearsals, and a “starring” role in
a short videotaped filmwith a “nationally known” television or
movie star. M. Saffir hoped that “bl oopers” and “outtakes” from
the videotapes would ultimately beconme the basis for a television
series. A new venture, Hollywood Fantasy had conducted only one
vacation event before the package scheduled to take place in San
Antonio in May 1991. The first event, held in Palm Springs,
California, had received sone nedia coverage, but had | ost noney.

This case began with a | etter Holl ywood Fantasy sent Zsa
Zsa Gabor dated WMarch 4, 1991. The letter opened with the
fol |l ow ng | anguage:

This wll confirm our agreenent whereby

Hol | ywood Fantasy Corporation (HFC) will

enploy you under the followng terns and

condi ti ons:

The letter set out the terns and conditions of M.
Gabor’ s appearance in fourteen nunbered paragraphs. The terns and
conditions specified the dates of enploynent; the hours of work;
the duties required; the paynent; and certain perquisites to be
provided. The letter stated that Ms. Gabor was to be enpl oyed from
May 2-4, 1991, in San Antonio, Texas; was to be “on call” from
after breakfast until before dinner each day; was to act in
vi deot aped “novie” scenes with the clients, using scripts and
direction provided by Hollywod Fantasy, and was to join the
clients for lunch and di nner; was to all ow Hol | ywood Fantasy to use
her nanme and photograph for publicity; and was to provide nedia

interviews “as appropriate” during her stay in San Antonio.
Hol | ywood Fant asy was to pay Ms. Gabor a $10, 000 appear ance fee and
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$1,000 for m scellaneous expenses. Hollywod Fantasy would al so
provide Ms. Gabor two first-class round-trip plane fares from Los
Angel es; transportation to the Los Angeles airport and in San
Ant oni o; hair and nakeup services; neals; hotel expenses, excl uding
| ong distance tel ephone calls; and a hotel suite with “two bath
roons if available.”

Ms. Gabor made three handwitten changes to this letter

before signing and returning it to M. Saffir. She inserted the

word “one” into the sentence stating that she woul d make herself
avai l abl e for nedia interviews; inserted the words “two bedroont
above the sentence describing the hotel suite that was to be
provided in San Antonio; and added the words “wardrobe to be
supplied by Neiman Marcus” to the paragraph outlining the
perqui sites.

The | ast paragraph of the terns and conditions provided
an “out clause”:

[ Hol | ywood Fant asy] agrees that if a

significant acting opportunity in a filmcones
up [Gabor] wll have the right to cancel [her]

appearance in San Antonio by advising
[ Hol | ywood Fantasy] in witing by April 15,
1991.

The final paragraph of the letter stated: “Please sign
a copy of this agreenent and fax it tone . . . as soon as possible
so we can proceed.” M. Gabor signed the letter in a signature
bl ank above the words “Agreed and accepted,” and sent it back to
Leonard Saffir, who had already signed as the chief executive

of ficer for Hollywod Fantasy.
On April 10, M. Gabor and M. Saffir talked by
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t el ephone. The parties differ as to the substance of that
conversation. M. Saffir asserts that they discussed the changes
Ms. Gabor had nmade and “everything was agreed.” M. Gabor asserts
that M. Saffir acted as if the original offer had been accepted.
The parties agree that Ms. Gabor sent M. Saffir a tel egram dated
April 15, 1991, stating:

In accordance with the contract that exists

bet ween us the purpose of this telegramis to

informyou that | nust termnate it because |

am due to be involved in preproduction and a

pronmotion film for a notion picture | am

contracted to do. The nane of the filmis

Queen of Justice produced by Metro Filns of

Los Angeles. . . . | amvery sorry to cause

you any di sconfort but will be happy totry to

help in supplying you with a replacenent and

hopefully we’'ll be able to do sonething

together in the very near future.

Hol | ywood Fant asy unsuccessful |y attenpted to repl ace M.
Gabor for the San Antonio event. The San Antonio event was
cancelled; the two ticket purchasers received their noney back
Hol | ywood Fant asy went out of business; and this litigation began.

Ms. Gabor did not appear at the docket call schedul ed

for Novenmber 9, 1992. Following a default judgnment on liability
and a jury trial on damages, the jury awarded Hollywood Fantasy
$3, 000, 000. The district court entered final judgnent in that
anount. Ms. Gabor noved to set aside the judgnent on the ground
that she did not receive notice of the docket call. The district
court granted Ms. Gabor’s notion to vacate the judgnent and ordered
a new trial. After a second trial, the jury awarded Hol | ywood
Fantasy $100,000 on its breach of contract claim and $100, 000 on
its fraud claim |In a post-trial order entered February 8, 1993,

5



the district court set aside the jury' s fraud verdi ct on the ground
t hat Hol | ywood Fantasy had fail ed to show any fraudul ent i nducenent
or material msrepresentation. In the order, the district court
found that a contract did exist between Ms. Gabor and Hol | ywood
Fantasy, rejecting M. Gbor’s argunent that her handwitten
changes to the WMarch 4, 1991 letter materially nodified and
rej ected Hol | ywood Fantasy’'s offer. The district court al so upheld
the jury’s finding that Ms. Gabor’s cancel |l ati on was not based on
“a significant acting opportunity in a film” as the contract
permtted. The district court entered judgnent in favor of
Hol | ywood Fantasy for $100,000, plus attorneys’ fees and post-
judgnent interest. M. Gabor tinely appeal ed.

Ms. Gabor asserts four grounds for appeal: (1) the
parties did not reach a contract; (2) the jury' s finding that M.
Gabor did not effectively exercise the cancellation clause was
agai nst the wei ght of the evidence; (3) the jury s award of damages
for breach of contract was not supported by conpetent evi dence and
was specul ative; and (4) the district judge erred in failing to
recuse hinself before the second trial.
1. The Contract Formation |ssue

Under Texas law, 2 “[w] hen reviewing witten negotiations,
the question of whether an offer was accepted and a contract was
formed is primarily a question of law for the court to decide.”

Scaife v. Associated Air &r. Inc., 100 F.3d 406, 410 (5th Grr.

1996) (citing S & A Marinas, Inc. v. Leonard Marine Corp., 875

2 The parties agree that Texas substantive |aw applies.
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S.W2d 766, 769 (Tex. App. -- Austin 1994, wit denied)); see also
Glbert v. Pettiette, 838 S.W2d 890, 893 (Tex. App. -- Houston

[1st Dist.] 1992, no wit). W review questions of |aw de novo.

Lubbock County Hosp. Dist. v. National Union Fire Ins. Co. of

Pittsburgh, Pa., 143 F. 3d 239, 241-42 (5th Gr. 1998); WIlIlianson

v. EIf Aquitaine, Inc., 138 F.3d 546, 549 (5th Cr. 1998).°3

The general rule is that “an acceptance nust not change

or qualify the terns of the offer. If it does, the offer is

rejected.” United Concrete Pipe Corp. v. Spin-Line Co., 430 S.W2ad

360, 364 (Tex. 1968); see generally E. ALLAN FARNSWORTH, 1 FARNSWORTH ON

ConTRACTS 8 3.21, at 259 (1990). Under this “mrror inmage” rule, a
nmodi fication of an offer qualifies as a rejection and counteroffer

only if the nodification is “material.” Hoyt R Matise Co. V.

Zurn, 754 F.2d 560, 566 (5th Cr. 1985); Glbert, 838 S.W2d at
893; MIrust Corp. N.A v. LJH Corp., 837 S.W2d 250, 254 (Tex. App.

-- Fort Worth 1992, wit denied). M. Gabor asserts that by making
the three handwitten changes to the March 4, 1991 letter, she
rejected Hol | ywood Fantasy’'s offer and nmade a counteroffer, which
M. Saffir did not accept before Ms. Gabor revoked it. Hollywood

Fant asy asserts that the changes were not material and that M.

3 Hol | ywood Fantasy argues that Ms. Gabor waived her
objection to enforcenent of the contract by failing to plead it as
an affirmative defense. In a diversity case, state |aw defines

affirmative defenses that are waived if not tinely pleaded. See,
e.qg., Davis v. Huskipower Qutdoor Equip. Corp., 936 F.2d 193, 198
(5th Gr. 1991); Mrgan Guar. Trust Co. of NY. v. Blum 649 F.2d
342, 344 (5th Cr. Unit B 1981). M. Gabor’s argunent is that no
contract was forned; she does not argue agai nst enforcenent of an
existing contract. The argunment is not in the nature of an
affirmati ve def ense under Texas | aw and Ms. Gabor did not waive it.
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Gabor accepted the offer and entered into a contract, which she
br eached.

The cases in which courts find nodifications to be
mat eri al under Texas | aw generally invol ve significant increases in
a party’'s financial obligation or exposure or in a party’ s duties
under a proposed contract. In Glbert, the defendants had enpl oyed
the plaintiff as an expert witness in a toxic tort case. After the
trial, the plaintiff sent the defendants a | etter demandi ng paynent
of his expert witness fees. The defendants sent the plaintiff a
check for the anmpbunt of the fees. On the back of the check, the
defendants wote that their endorsenment “constitutes a full, final
and conplete release, indemity, settlenent and satisfaction” of
all clainms arising out of the trial. Glbert, 838 S.W2d at 892
(enphasis omtted). The court found this nodification to be
materi al because the defendant’s indemity condition “shifts the
entire burden of loss fromone party to another. . . . Requiring
[the plaintiff] to indemify [the defendants] for ‘any and all
clains’ arising fromthe toxic tort case was a new and onerous

condition on the original offer.” |d. at 893 (citations omtted).

In Arguelles v. Kaplan, 736 S.W2d 782 (Tex. App. --
Corpus Christi 1987, wit ref’dn.r.e.), the plaintiff prepared and
sent a prom ssory note payable to the defendant, who increased the
interest rate on the note and included a provision for entry of a
consent judgnent if the plaintiff defaulted. The court held that
the defendant’s nodifications were nmaterial and that the response

was not an acceptance but a counteroffer. 1d. at 785. See also



Ferrero v. Amgo, Inc., 703 F. Supp. 890, 892 (D. Kan. 1988) (the

plaintiff sent the defendant a letter seeking enploynent and
listing a proposed annual base salary of $31,200; the defendant’s
reduction of the plaintiff’s annual base salary to $30,000 was a

nmodi fication to a material termof the offer); International Paper

Co. v. Suwyn, 966 F. Supp. 246, 254 (S.D.N. Y. 1997) (an enpl oyee’s

menor andum i n which he interpreted his nonconpetition agreenent to
permt himto seek enploynent with conpanies that were proscribed
under the agreenent materially nodified the agreenent); Hull nman v.

Board of Trustees of Pratt Comunity College, 725 F. Supp. 1536,

1551-52 (D. Kan. 1989) (an enployee’'s nenorandum protesting his
reassi gnment and refusing to waive a chall enge to that reassi gnnent
contained a material nodification to his enploynent contract),
aff’d, 950 F.2d 665 (10th Cr. 1991).

Texas cases finding nodifications not material generally
i nvol ve changes that do not significantly alter the obligations or

exposures under a contract. See, e.qg., Zurn, 754 F.2d at 566 (a

buyer’s nodification of a real estate contract to require the
seller to provide the buyer with vari ous docunents si x days earlier
than originally stated was not a material nodification; the change
made the disputed provision consistent wth other parts of the

contract); United Concrete, 430 S.W2d at 365 (holding that a

change in a sales contract of the term “contract price” to “unit
price” was not material because the nodification “did not change

the | egal effect of the |l anguage”); Mlrust Corp., 837 S.W2d at 254

(the plaintiff’s substitution of a “nmetes and bounds” description



of real property for a “cartographical” description of the property
in areal estate contract was not a material nodification).

Appl ying these criteria to the changes Ms. Gabor nmade
bef ore she signed and returned the March 4, 1991 |etter leads us to
affirmthe district court’s conclusion that the changes were not
material. The changes did not significantly add to Holl ywood
Fantasy’ s financial obligationto Ms. Gabor or significantly reduce
the duties she agreed to undertake during her appearance.

As set out in the March 4, 1991 l|etter, M. Gabor’s
obligations included appearing in San Antonio for three days,
acting in scenes with the Holl ywod Fantasy clients, and dining
wth the clients at lunch and dinner. M. Gabor was al so obli gated
to allow Hollywod Fantasy to use her nane and photograph for
publicity and, with her perm ssion, to use the videotaped scenes in
whi ch she appeared for publicity and a possible television pilot.
Hol | ywood Fantasy’s financial obligationto Ms. Gabor was a $10, 000
appearance fee and $1, 000 for m scel |l aneous expenses.

A separate paragraph listed benefits that Hollywod
Fantasy would provide M. Gabor during her three days of
enpl oynent. M. Gabor’s addition of the words “two bedroont to the
hotel room provision, nmaking it read “one hotel suite wth two
bedroom two bath roons if available,” did not materially alter
Hol | ywood Fantasy’s financial obligation to M. GGbor. In its
letter, Hollywood Fantasy did not specify that the hotel suite was
[imted to one bedroom | ndeed, M. Saffir testified wthout

contradiction that Hollywod Fantasy had already reserved the
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hotel’s “Presidential Suite” for Ms. Gabor.

Whet her Ms. Gabor’s addition of the sentence requiring a
Nei man Marcus wardrobe for the fantasy vacation event materially
nmodi fied Hollywod Fantasy’s offer presents a closer question.
However, the record leads this court to agree with the district
judge that the change was not a material nodification. M. Gabor
bases her argunent on her trial testinony that a Nei nan Marcus
war dr obe woul d have cost Hol | ywood Fant asy $8, 000. A review of the
trial record shows that Ms. Gabor’'s estimate was based on her
assunption that she would be required to do “three shows a day” for
three days, and would therefore need nine “wardrobe changes.”
Leonard Saffir testified that Hollywod Fantasy intended to film
one scene wth Ms. Gabor for each of the clients, so that she woul d
need only one outfit. Although Ms. Gabor testified that she could
not “make nine shows in the sanme outfit,” she was not aware that
Hol | ywood Fantasy intended to film her perform ng the sane scene
several tinmes. M. Saffir testified that providing Ms. Gabor with
one outfit from Neiman Marcus woul d have been “a sinple thing to
do.”

The March 4, 1991 letter also stated that Ms. Gabor woul d
make herself “avail abl e as appropriate for nedia interviews during
the time [she was] in San Antonio.” Ms. Gabor changed this
sentence to read “one nedia interview.” M. Gabor’s Iimtation on
media interviews was not a material nodification to the ternms of
the proposed contract. Al t hough M. Saffir had arranged for

extensi ve nedia coverage, he testified that he did not view the
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[imtation on the nunber of interviews in San Antonio as a
“probl enf because “[ k] now ng M ss Gabor frompast experience, there
was no way she was going to see a lot of press in San Antoni o and
only do one interview . . . The last thing she would want to do
is restrict herself from publicity coverage.” M. Saffir also
testified that M. Gabor’s participation in the San Antonio
vacati on package event would trigger the publicity he sought and
that the nunber of nedia interviews she provided during her three-
day stay was nuch less inportant to the event’s success.

In the unusual factual context this record presents, we
find that the nodifications M. Gabor sought were not material
because they did not significantly increase Holl ywood Fantasy’'s
fi nanci al obligations or significantly reduce M. Gabor’ s
per f ormance obli gati ons under the March 4, 1991 letter. This court
al so notes that to apply the mrror image rule in this factua
context would lead to a result inconsistent with the purpose of
that rule. The rule requiring an acceptance to the terns of the
original offer generally serves to protect the original offeror
the “master of the offer.” FARNSWORTH, 1 FARNSWORTH ON CONTRACTS § 3. 13,
at 229. Texas cases generally apply the rul e defensively, when an
original offeror seeks to avoid nore onerous demands sought by the

of f er ee. See, e.q., Glbert, 838 S . W2d at 892-93;: MIrust, 837

S.W2d at 254; Arquelles, 736 S.W2d at 785. In this case, by
contrast, Ms. Gabor, the offeree, seeks to use the mrror inage
rul e of fensively, arguing that her own addi ti onal demands prevented

the formation of a contract that she “cancelled” a short tine
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| at er.

It is particularly troubling to use the offeree’s
nmodi fications as a basis for finding that no contract was forned
when, as here, the original offeror agrees that the nodifications
becane a part of the contract. The record leads this court to

concl ude that Hollywod Fantasy agreed to Ms. Gabor’s additional

demands.
To forma binding contract, “there nust be a clear and
definite acceptance of all terns contained in the offer.” Engel man

Irrigation Dist. v. Shields Bros., Inc., 960 S.W2d 343, 352 (Tex.

App. -- Corpus Christi 1997, petition for review filed). “TIH]t
must appear that the party to whomthe offer is made accepts such
of fer and communi cates such acceptance to the person making the
offer.” 1d. “[T]he node of expressing assent is inconsequenti al
solong as it effectively makes known to the offeror that his offer

has been accepted.” Fujinoto v. Rio Gande Pickle Co., 414 F. 2d

648, 652 (5th Cr. 1969). An offeree’s acceptance of an offer may

be inferred by his acts or conduct. See Hearthshire Braeswood

Plaza Ltd. Partnershipv. Bill Kelly Co., 849 S. W2d 380, 392 (Tex.

App. -- Houston [14th Dist.] 1993, wit denied) (“If one party
signs, the other may accept by his acts, conduct or acqui escence in

the terns of the contract.”); Auqusta Dev. Co. v. Fish Gl Wil

Servicing Co., 761 S.W2d 538, 544 (Tex. App. -- Corpus Christi

1988, no wit); FARNSWORTH, 1 FARNSWORTH ON CONTRACTS 8§ 3. 13, at 226;
RESTATEMENT ( SECOND) OF CONTRACTS 8§ 19(1) (“The manifestation of assent

may be made whol ly or partly by witten or spoken words or by ot her
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acts or by failure to act.”); see also Karl Rove & Co. .

Thornburgh, 39 F.3d 1273, 1291 (5th Gr. 1994) (quoting the
RESTATEMENT ( SECOND) OF CONTRACTS 8§ 19(2) for the rule that “[t]o
mani fest tacit assent to a contract through conduct, one nust
‘[intend] to engage in the conduct and know] or ha[ve] reason to
know that the other party may infer from his conduct that he
assents’'”).

The record supports the conclusion that M. Saffir
reasonably conveyed to Ms. Gabor that Hol |l ywood Fantasy agreed to
her demands. M. Saffir tel ephoned Ms. Gabor on April 10, 1991 to
“wel cone her, to just go over sone of the nmechanics of what she was

going to be doing . In the conversation, M. Saffir told
Ms. Gabor that her demand for a Nei man Marcus war dr obe woul d be “no
problem” There is no evidence that M. Saffir refused any of M.
Gabor’s handwitten changes to the March 4, 1991 letter. In the
April 10 conversation, M. Gabor nade sone additional denmands
i ncluding that she be allowed to bring her personal nakeup arti st
with her to San Antonio. M. Saffir testified that at the end of
that discussion, “everything was agreed.” Even if M. Gbor’s
nodi fications were material and therefore a counteroffer to the
March 4, 1991 offer, Hollywood Fantasy accepted that counteroffer
before Ms. Gabor sent her cancellation noti ce.

Ms. Gabor’s actions after that conversation nade it clear
that she, too, believed that a contract had been forned. On Apri

15, 1991, M. Saffir again tel ephoned Ms. Gabor to reaffirmthe

parties’ agreenent. M. Saffir testified that Ms. Gabor stated “I
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could get a doctor’s letter and get out of this contract if | want
7 The sanme day, M. Gabor sent M. Saffir a telegram

exercising the “out clause” in the March 4, 1991 letter. M. Gbor

wote: “In accordance with the contract that exi sts between us
| nust termnate it because | am due to be involved in
preproduction and a pronotional film” M. Saffir’s tel ephone

calls, Ms. Gabor’s responses to the calls, and Ms. Gabor’s Apri
15, 1991 telegram nmake it clear that Leonard Saffir effectively
conveyed, and Zsa Zsa Gabor understood, that Hol |l ywood Fantasy had
accepted Ms. Gabor’s demands and that the parties had reached a
contract.

The district court correctly found that a binding
contract existed between the parties.
I'11. The Cancel |l ation Provision

The contract permtted Ms. Gabor to cancel her appearance
obligation by a certain date if a “significant acting opportunity
in a film cones up.” The jury found that M. Gabor had tinely
cancel | ed her appearance at the San Antoni o event, but not because
of a “significant acting opportunity.” After the trial, M. Gbor
moved for judgnent as a matter of |law under FED. R CQv. P. 50(b),
asserting that there was insufficient evidence to support the
jury’s finding. The trial court denied Ms. Gabor’s notion. M.
Gabor renews her objection here. W review the district court’s

denial of a notion for judgnent as a matter of | aw de novo. Hidden

Gaks Ltd. v. Gty of Austin, 138 F.3d 1036, 1040 (5th G r. 1998);

Ni chols v. Lews Grocer, 138 F.3d 563, 565 (5th Cr. 1998). “If
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there is substantial evidence to support the verdict, the challenge
toit nust be denied. . . . ‘Substantial evidence' neans evidence
of such quality and wei ght that reasonabl e and fair-m nded persons
in the exercise of inpartial judgnent mght reach different
conclusions; a nere scintilla of evidence is insufficient.”

Bradley v. Arnstrong Rubber Co., 130 F. 3d 168, 174 (5th Cr. 1997)

(citing Boeing Co. v. Shipman, 411 F. 2d 365, 374-75 (5th Cr. 1969)

(en banc)).

In her April 15, 1991 telegramto M. Saffir, M. Gabor
stated that she was scheduled to be in “preproduction and a
pronotional filmfor a notion picture | amcontracted to do” cal |l ed

Queen of Justice. At trial, Ms. Gabor testified that on April 15,

she had “offers” to act in both Queen of Justice and a novi e cal |l ed

Naked @GQun 2% on the dates of the San Antoni o event.

Ms. Gabor and Richard Heard, who referred Hol |l ywood

Fantasy to M. Gabor, testified that Queen of Justice was a

significant acting opportunity because Ms. Gabor woul d have had an
inportant role in the novie. However, undisputed testinony

established that M. Gabor was not involved in any activity

relating to Queen of Justice during the three days she was
schedul ed to be in San Antoni o worki ng for Hol |l ywood Fant asy. Ms.
Gabor did filma part in Naked Gun 2% during those three days

However, undi sputed testinony established that Ms. Gabor’s role in

Naked Gun 2% consisted of a fourteen-second canmeo during the

opening credits. M. Gabor testified that her appearance in Naked

Gun 2% was a significant acting opportunity because she received
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positive reviews for the caneo. Richard Heard testified that Naked
Qun 2% was a significant opportunity for Ms. Gabor because “it was
a wonderful opportunity to introduce her to a different audience
t hat she doesn’t have now.” M. Saffir testified that he did not

consider Ms. Gabor’s part in Naked Gun 2% to be a “significant

acting opportunity” under the contract because her role was a
fourteen-second caneo rol e during the opening credits. The jury saw

this portion of Naked Gun 2% and concluded that Ms. Gabor had not

cancel | ed her San Antoni o obligation on the basis of a “significant
acting opportunity.”

Ms. Gabor argues that the trial court erredin permtting
M. Saffir to testify as to whether Ms. Gabor’s role in Naked Gun
2% was a significant acting opportunity because M. Saffir was not
a “novie industry” expert qualified to give such an opinion. At
trial, Ms. Gabor’s counsel objected to M. Saffir’s testinony only
on the basis that there was “no foundation” for the testinony. M.
Gabor di d not object that the question called for an expert opinion
from an unqualified w tness. Nor did Ms. Gabor seek to offer
herself or Heard as experts on what constituted a “significant
acting opportunity.”

W reviewthe trial court’s evidentiary rulings for abuse

of discretion. Snyder v. Trepagnier, 142 F.3d 791, 801 (5th Cr.

1998); Snap-Drape, Inc. v. Conmmissioner of Internal Revenue, 98

F.3d 194, 197 (5th Cr. 1996); Eiland v. Wstinghouse Elec. Corp.,

58 F. 3d 176, 180 (5th Gr. 1995). Rule 701 of the Federal Rul es of

Evi dence states in pertinent part:
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[T]he w tness’ testinmony in the form of

opinions or inferences is |imted to those

opi ni ons or inferences which are (a)

rationally based on the perception of the

W t ness and (b) hel pf ul to a clear

under st andi ng of the witness’ testinony or the

determ nation of a fact in issue.

FED. R Ewvip. 701.

M. Saffir testified that he had extensive experience in
public relations and in tel evision production. M. Saffir al so had
experience in negotiating with film actors. M. Saffir hinself
drafted the March 4, 1991 letter containing the | anguage at issue.
M. Saffir’s testinmony was “hel pful to a clear understandi ng” of
whet her Ms. Gabor had a “significant acting opportunity” that
conflicted with her San Ant oni o appearance obligati on. The tri al
court did not abuse its discretion in allowwing M. Saffir to
present the testinony at issue.

Even wi thout M. Saffir’s testinony, substantial evidence
supported the jury's determ nation that Ms. Gabor did not cancel

the contract because of a significant acting opportunity. Ms.

Gabor testified at trial that she had contracted to do Naked Gun 2%

on or before April 15, 1991. However, plaintiff’s counsel
i npeached Ms. Gabor with her deposition, in which she testified
that she did not know on April 15, 1991 whet her she had a contract

to appear in a caneo role in Naked Gun 2% In addition, M.

Gabor’ s rol e i n Naked Gun 2% was a fourteen-second caneo appear ance

during the credits. The jurors viewed the relevant part of the
film The jury had a sufficient evidentiary basis to concl ude that

this part was not a “significant acting opportunity ina film”
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There was al so substanti al evidence that Queen of Justice

did not present Ms. Gabor with a significant acting opportunity.

M. Saffir testified that he had never heard of Queen of Justice;

that no noney had been raised to produce this film and that this
fil mhad no preproduction or production work schedul ed on April 15,

1991 or in May 1991. Ms. Gabor testified that Queen of Justice was

never nade. Ms. Gabor never signed a contract to nmake Queen of
Justi ce and never did any preproduction or other work for the film
Al t hough her April 15, 1991 telegram stated that she was to do

“pronotional work” for Queen of Justice, M. Gabor testified at

trial that she did not even know what “pronotional work” she was
referring to in the telegram The evidence showed that Ms. Gabor

was not commtted to work in Queen of Justice that would conflict

with her Hollywod Fantasy appearance when she cancelled that
appear ance.

Substantial evidence existed to support the jury’'s
finding that Ms. Gabor did not cancel the contract because of a
significant acting opportunity. The trial court properly denied
Ms. Gabor’s notion for judgnent as a matter of |aw under FED. R
av. P. 50(b).
| V. The Evidence on Danages

At trial, Ms. Gabor noved for judgnent as a matter of |aw
that there was insufficient evidence to support the jury’s award of
$100, 000 for breach of contract. The district court denied M.
Gabor’s notion. M. Gabor renews her objection here.

“I'n a federal case involving a state lawclaim state | aw
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determ nes the kind of evidence that nmay be produced to support a
verdi ct, but federal |aw establishes the quantumof evi dence needed

to support a verdict.” Parhamv. Carrier Corp., 9 F.3d 383, 386

(5th Cr. 1993) (citations omtted); see also Jones v. WAl-Mart

Stores, Inc., 870 F.2d 982, 986 (5th Cr. 1989). This court wll

uphold the district court’s denial of a challenge to the
sufficiency of the evidence if there is substantial evidence to
support the jury's verdict. Bradley, 130 F.3d at 174.

“I't is a general rule that the victim of a breach of

contract should be restored to the position he would have been in

had the contract been perforned.” Mstletoe Express Serv. of Xl a.
Cty, la. v. Locke, 762 S.W2d 637, 638 (Tex. App. -- Texarkana
1988, no wit); see also General Resources Oqg., Inc. v. Deadnan,
907 S.W2d 22, 32 (Tex. App. -- San Antonio 1995, wit denied);

Sassen v. Tangl egrove Townhouse Condom ni umAss’' n, 877 S. W 2d 489,

493 (Tex. App. -- Texarkana 1994, wit denied); Ceneral Elec.

Supply Co. v. Gulf Electroquip, Inc., 857 S.W2d 591, 599 (Tex.

App. -- Houston [1st Dist.] 1993, wit denied). “However, an
injured party may, if he so chooses, ignore the el enent of profits
and recover as damages his expenditures in reliance.” Nelson v.

Data Termnal Sys., Inc., 762 S.W2d 744, 748 (Tex. App. -- San

Antonio 1988, wit denied) (citing RESTATEMENT ( SECOND) OF CONTRACTS 88
347, 349); see also FARNSWORTH, 3 FARNSWORTH ON CONTRACTS § 12. 16, at
262.

The $100, 000 danmges award cannot be supported as the

recovery of lost profits. M. Saffir testified that Hollywod

20



Fantasy |ost $250,000 in profits from future fantasy vacation
events and at |east $1,000,000 in future profits fromthe creation
of a television series based on “bl oopers” and “outtakes” fromthe
vi deotapes of <clients ®“acting” with Hollywod personalities.
Al t hough “[r]ecovery of |ost profits does not require that the | oss

be susceptible to exact calculation,” Szczepanik v. First Southern

Trust Co., 883 S.W2d 648, 649 (Tex. 1994), lost profits nust be

proved wth “reasonable certainty.” Texas Instrunents, Inc. V.

Tel etron Enerqgy Managenent, Inc., 877 S.W2d 276, 279 (Tex. 1994).
“[Al] party claimng injury fromlost profits need not produce in
court the docunents that support his opinions or estimates.” 1shin

Speed Sport, Inc. v. Rutherford, 933 S.W2d 343, 351 (Tex. App. --

Fort Worth 1996, no wit). A witness may testify “from persona

know edge as to what profits would have been.” Naegeli Transp. V.

&l f Electroquip, Inc., 853 S.W2d 737, 740 (Tex. App. -- Houston

[14th Dist.] 1993, wit denied). However, “[a]Jt a m ni nrum opi nions
or estimates of lost profits nust be based on objective facts,
figures or data from which the anmount of lost profits nmay be

ascertained.” Szczepanik, 883 S.W2d at 649; see also Ishin Speed

Sport, 933 S.W2d at 350. “Mere specul ation” of the anmount of | ost
profits is insufficient. Thedford v. Mssouri Pac. RR Co., 929

S.wW2d 39, 47 (Tex. App. -- Corpus Christi 1996, wit denied)
(citing Holt Atherton Indus., Inc. v. Heine, 835 S . W2d 80, 85

(Tex. 1992)).
Leonard Saffir’s testinony that Hollywod Fantasy | ost

$250,000 in future profits was based on his estimte that Hol | ywood

21



Fant asy woul d make a $25, 000 profit fromeach of ten future events.
Hol | ywood Fantasy was a new venture. It had put on one event, in
whi ch ni ne people participated, and in which it had | ost noney. Two
weeks before the San Antonio event, only two people had bought
tickets for the event. Hollywod Fantasy had no conm tnents to, or
arrangenents for, specific future events. “Profits which are
| argely specul ative, as froman activity dependent on uncertain or
changi ng mar ket conditions, or on chancy busi ness opportunities,

or on the success of a new and unproven enterprise, cannot be

recovered.” Texas Instrunents, 877 S.W2d at 279 (enphasi s added).
“The nmere hope for success of an untried enterprise, even when t hat
hope is realistic, is not enough for recovery of lost profits.”

ld. at 280. In Texas Instrunents, the Texas Suprene Court nade it

clear that the relevant “enterprise” inthe lost profitsinquiryis
“not the business entity, but the activity which is alleged to have
been damaged.” [d. (enphasis in original). There was no evi dence
at trial that the “novie fantasy vacation” enterprise pronoted by
Hol | ywood Fant asy had been a successful enterprise in any context.
There was no evidence that the Holl ywod Fantasy managenent had
ever been involved in any prior fantasy vacation enterprise, |et
al one a successful one. See id. (“The focus is on the experience

of the persons involved in the enterprise and the nature of the

busi ness activity, and the relevant market.”); lshin Speed Sport,
933 S.W2d at 351.

In Texas Instrunents, the Texas Suprene Court stated

that even a newenterprise may attenpt to recover | ost profits when
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there are “firmer reasons” to “expect [the] business to yield a

profit.” Texas Instrunents, 877 S.W2d at 280; see also Hller v.

Manuf acturers Prod. Research Group of NN. Am, Inc., 59 F. 3d 1514,

1521 (5th Gr. 1995); National Union Fire Ins. Co. of Pittsburgh,

Pa. v. Insurance Co. of NN Am, 955 S . W2d 120, 131 (Tex. App. --

Houston [14th Dist.] 1997, wit denied). There was no evi dence at
trial that Hol |l ywood Fantasy had “firnf reasons to expect a profit.
Ni ne partici pants attended t he Pal mSprings event; not all of those
participants paid the full $7,500 price of adm ssion and only
“sonme” of the Holl ywood Fant asy enpl oyees were paid for their work.
As of April 15, 1991, two weeks before the San Antoni o event, only
two tickets had been sold. M. Saffir’s testinony that he stil
expected twenty participants was based on the optimstic but
unsupported assertion that people generally “don’'t send in their
nmoney right away.”

Hol | ywood Fantasy’'s claimfor | oss of tel evision revenue
is even nore speculative. M. Saffir admtted that he had not sold
a television pilot, let alone a series, based on the fantasy
vacation videot apes. M. Saffir testified that the actors
appearing in the videotapes could have unilaterally declined to
permt Hollywod Fantasy to use the tapes in a television pilot.
M. Saffir testified that unidentified producers and others were
ent husi astic about the “concept” of such a television series, but
he had difficulty even estimating what the profits froma series
m ght be. No “objective facts, figures, or data” substanti ated the

estimate of lost profits.
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Hol | ywood Fantasy’s clains for lost profits also fai
because there was no evidence of how Hol | ywood Fantasy esti nated

the profits or what data it used to do so. See National Union

Fire, 955 S.W2d at 132 (noting that |ost profits nmay be recovered
“if factual data is available to furnish a sound basis for
conputing probable |osses”); Thedf ord, 929 S.wW2d at 49
(“[T]estinmony about lost profits nmust at |east be based upon sone

factual data.”); Szczepanik, 883 S.W2d at 650; Holt Atherton, 835

S.W2d at 84.

M. Saffir also testified that Hollywod Fantasy | ost
$200,000 in “goodwi | I.” Under Texas law, the |oss of goodw Il or
busi ness reputation is not recoverable in a breach of contract

action. See, e.q., Rubalcaba v. Pacific/Atlantic Crop Exch., Inc.,

952 S.W2d 552, 558 (Tex. App. -- El Paso 1997, no wit); Nelson,
762 S.W2d at 748.

Hol | ywood Fantasy also seeks to support the danages
awar ded as based on evi dence of |ost investnent in the corporation.
M. Saffir testified that Hol |l ywood Fantasy | ost $200, 000 t hat had
been invested in the corporation. Under Texas | aw, “actual damages
may be recovered when loss is the natural, probable, and
f oreseeabl e consequence of the defendant’s conduct.” Mead v.

Johnson G oup, Inc., 615 S.W2d 685, 687 (Tex. 1981). The record

must contain evidence that permts the jury “to assess wth
reasonabl e certainty the . . . degree of causation of the danage by

the breach or interference relative to other factors.” University

Conputi ng Co. v. Managenent Science Am, Inc., 810 F.2d 1395, 1398
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(5th Gr. 1987). It is pure speculation that but for Ms. Gabor’s
breach, Hollywood Fantasy would not have gone out of business
Hol | ywood Fant asy had | ost noney on the Pal m Springs event despite
the fact that it had not charged the full fee to several
participants and had not paid all of its enployees. Hol | ywood
Fantasy had sold only two tickets to the San Antonio event.
Hol | ywood Fantasy is not entitled to an award of danages
representing a return of $200, 000 invested in the corporation.

Al t hough Hol | ywood Fantasy did not present evidence to
base an award of conpensatory damages on either |ost profits or
| ost investnent, it did present sufficient evidence as to certain
out - of - pocket expenses to justify their recovery. M. Saffir
testified that Hollywod Fantasy incurred the follow ng out-of-
pocket expenses for the San Antonio event: (1) $8,500 in printing
costs for color brochures and press releases; (2) $12,000 in
mar keting costs for mailings and advertising; (3) $22,000 in
personnel and m scel | aneous expenses, including air fares, staff
accommodati ons, script-witing costs, tel ephone calls, and |l ogo t-
shirts; (4) $9,000 in travel expenses for M. Saffir and nenbers of
the Holl ywood Fantasy “staff,” including Margo Mayor, Hollywood
Fantasy’s president; and (5) $6,000 in expenses relating to
preparations to film the San Antonio event for a possible

television pilot. These expenses total $57,500.*

4 The general rule is that the nonbreaching party may only
recover out-of-pocket expenses incurred after the contract was
formed. See, e.qg., Autotrol Corp. v. Continental Water Sys. Corp.
918 F.2d 689, 695 (7th G r. 1990) (applying Texas | aw); Hough v.
Jay-Dee Realty & Inv., Inc., 401 S . W2d 545, 551 (Mb. Ct. App
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Ms. Gabor objects that this evidence cannot form the
basis of a damages award because M. Saffir testified that there
were docunents relating to a few of these expenses, but did not
produce any docunents at trial. However, the Texas cases Ms. Gabor
cites to support her argunent do not hold that docunentary evi dence
is required for the recovery of out-of-pocket expenses. In Black

Lake Pipe Line Co. v. Union Constr. Co., 538 S.W2d 80 (Tex. 1976),

the plaintiff attenpted to prove danages by introduci ng summari es
of records. The court held that the summaries were inadm ssible
hearsay because the plaintiffs had failed to nake the underlying
records available to the defense. Id. at 92-94. The court’s
hol di ng was based on the plaintiff’s failure to conply with the
rules governing the adm ssibility of summaries of volum nous
underlying information. 1d. at 93-94. The court did not hold that
the sunmaries were inadm ssible because they were not the “best
evi dence” of damages. Nor did the court hold that oral testinony
regardi ng damages, if based on sources other than the flawed
summari es thenmsel ves, would have been inadm ssible. 1d. at 94.

Ms. Gabor also cites @Gulf Coast Inv. Corp. V. Rothman,

506 S.W2d 856 (Tex. 1974). |In Rothman, the plaintiff stipulated
during trial the anmount of damges he had suffered from the

def endant’ s breach of contract, w thout providing the basis for his

1966); see al so 3 FARNSWORTH, FARNSWORTH ON CONTRACTS § 12. 16, at 262-63
n.2; Gegory S. Crespi, Recovering Pre-Contractual Expenditures as
an Elenent of Reliance Damages, 49 SMJ L. Rev. 43, 44 (1995).
Saffir’s testinony does not nmake it clear whether each of these
expenses were incurred after Ms. Gabor returned the March 4, 1991
letter. However, Ms. Gabor does not challenge the jury’' s award on
this ground.
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damages figure. The trial court found that although the defendant
breached the contract, the plaintiff had not proved that he
sust ai ned any danmmages. The plaintiff appeal ed. The plaintiff
argued that he was not required to show the “exact” anount of
damages he had suffered. Id. at 858. The Texas Suprene Court
affirmed the trial court, holding that the plaintiff had failed to
show any basis for an award of damages. Although the plaintiff did
not have to show his “exact” damages, this rule “did not nean that
a guess or surmse on the part of the jury would suffice.” [|d.
“Whil e mat hematical precision is not required to establish the
extent or anount of one’ s damages, one nust bring forward the best
evi dence of the damage of which the situation admts, and there
must be sone basis for reasonable inferences.” Id. (citing C
McCorM K, THE LAW OF DAMAGES 88 26, 27 (1935)).

Al t hough Rot hnan stated that a plaintiff nust provide the
“best evidence” of damages, the Texas Suprene Court used this term
in the context of examning the requirenent that a plaintiff nust
provide a basis for estimating damages sought. Rothnman does not
prevent the adm ssion of oral testinony as evidence of danages,
even when the oral testinony is based on docunentary evi dence. See,

e.qg., Vance v. My Apartnment Steak House of San Antonio, Inc., 677

S.W2d 480, 483 (Tex. 1984) (noting that a witness’s oral testinony
was “conpetent evidence” of damages for breach of contract, w thout
mentioning the need for production of supporting docunentation);

cf. Holt Atherton, 835 S.W2d at 84 (noting that oral testinony

alone may be sufficient to establish lost profits wthout the

27



producti on of supporting docunentation); Pena v. Ludwi g, 766 S. W 2d

298, 304 (Tex. App. -- Waco 1989, no wit) (stating in the context
of recovering damages for lost profits that “[t]his court has not
found any bl anket requirenent that a witness’ testinmony, which is
based on first-hand know edge of financial data, nust be
suppl enmented in every instance by the financial records fromwhich
actual know edge is gained’).

Ms. (Gabor presented no evidence controverting M.
Saffir’s testinmony as to Hollywod Fantasy’s | ost out-of-pocket
expenses for the San Antonio event. M. Saffir’s testinony as to
Hol | ywood Fant asy’ s out - of - pocket expenses is sufficient to support
an award of $57,500 for breach of contract, but not to support an
award of $100,000.° The award of $100,000 is reversed in part on
the basis that the evidence disclosed in the record does not
support conpensatory danmages beyond $57, 500.
V. The District Judge’'s Failure to Recuse

Ms. Gabor finally argues that the district judge should
have recused hinself because he was biased against her. The
obligation to recuse is governed by 28 U S.C. § 455, which states
in pertinent part:

(a) Any justice, judge, or magistrate of the

United States shall disqualify hinself in any
proceeding in which his inpartiality m ght

5 Hol | ywood Fant asy cannot recover the $15,000 it refunded
to the two individuals who had bought tickets to the San Antonio
event before it was cancelled. The ticket price refund was not an
out - of - pocket expense. Hollywood Fantasy presented no testinony as
to what portion, if any, of this anount it would have kept as
profit had the event gone forward with Ms. Gabor’s participation.
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reasonably be questi oned.

(b) He shall also disqualify hinself in the
foll ow ng circunstances:

(1) Were he has a personal bias or
prej udi ce concerning a party

28 U.S.C. 88 455(a)-(b)(1).

Ms. Gabor’s argunent is frivol ous. Ms. Gabor asserts
that the district judge's remarks criticizing her after she failed
to appear at the first trial reveal bias against her. A review of
the remarks do not show bias warranting recusal.® Ms. Gabor
asserts that the bias manifested itself when the trial judge
al | oned counsel for Hollywood Fantasy to ask M. Saffir a | eading
guestion and when t he judge nmade an evidentiary ruling agai nst her.

Ms. Gabor ignores the fact that after she denonstrated that she did

The United States Suprene Court has stated:

[ pinions fornmed by the judge on the basis of
facts introduced or events occurring in the
course of the current proceedi ngs, or of prior
proceedi ngs, do not constitute a basis for a
bias or partiality notion unless they display
a deep-seated favoritism or antagonism that
woul d make fair judgnent inpossible.

Liteky v. United States, 114 S. C. 1147, 1157 (1994). The Court
noted that “remarks during the course of atrial that are critical
or disapproving of, or even hostile to, counsel, the parties, or
their cases, ordinarily do not support a bias or partiality
challenge.” 1d. The district court’s conmment to the first jury
and isolated comment to the nedia do not display a “deep-seated
favoritism or antagonisni that “would mneke fair judgnent
i npossible.” At nost, the coments revealed the district judge’'s
tenporary frustration with a defendant who he perceived to have
ignored her trial. When Ms. Gabor argued that she had not had
notice of the trial, the district judge granted Ms. Gabor’s notion
for a newtrial and set aside the default judgment of $3, 000, 000.
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not receive notice of the first trial setting, the judge set aside
t he $3, 000, 000 default judgnment and ordered a newtrial. M. Gabor
al so ignores the fact that at the conclusion of the second trial,
the judge set aside the jury’s finding of fraud. A review of the
record, including the evidentiary rulings, reveals no bias.

Ms. Gabor’s argunent is also untinely. Despite her
assertion that the judge revealed his bias in remarks nmade after
the first trial, Ms. Gabor did not raise the argunent until this
appeal. This court has not yet “clearly defined the scope of our
review of 8 455 issues raised for the first tinme on appeal.”

McKet han v. Texas Farm Bureau, 996 F.2d 734, 744 n.31 (5th Cr.

1993), quoted in Mangumv. Hargett, 67 F.3d 80, 82 (5th Cr. 1995).

Al t hough a disqualification challenge raised for the first tine on
appeal is not per se untinely, the tineliness requirenent of
section 455 obligates a party to raise the disqualification issue

“at a reasonable tine in the litigation.” United States v. York,

888 F.2d 1050, 1055 (5th Cr. 1989). Application of this standard
is an additional bar to Ms. Gabor’s argunent; she failed to present
her disqualification argunent at a reasonable tinme in the

litigation. See Stephenson v. Paine Wbber Jackson & Curtis, Inc.,

839 F.2d 1095, 1096 n.3 (5th Gr. 1988) (declining to consider the
plaintiff’s argunent that the district judge, who had an attorney-
client relationship wth defense counsel, should have recused
because “[p]laintiff has waived any objection by not raising it at

an earlier stage of the litigation”); cf. Delesdernier v. Porterie,

666 F.2d 116, 122-23 (5th Cr. 1982) (declining to consider a
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di squalification argunent made under section 455(a) because the
plaintiff raised the argunent for the first tinme on appeal); York,
888 F.2d at 1056 (finding the defendant’s post-trial notion for
disqualification untinely because the defendant was aware of the
grounds of the notion before the trial began).

Ms. Gabor’s recusal argunent, toolittle and too late, is

rej ected.
VI. Concl usion

W affirmthe district court’s judgnent with respect to
Ms. Gabor’s liability for breach of contract. W reverse the

district court’s award of $100,000 for breach of contract and
render judgnment in the anount of $57,500, wth post-judgnment
interest fromthe date of the district court’s judgnent to the date
it is paid, at the rate previously set by the district court, and
the attorneys’ fees awarded by the district court.

AFFI RVED | N PART AND REVERSED AND RENDERED | N PART.
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