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PER CURI AM

Paul Martin MCarty was convicted by jury of two counts of

bank robbery and one count of use of a firearmduring a bank
robbery. He was sentenced to serve a 175-nonth concurrent term
of inprisonnent on each of the bank robbery counts, and to serve
a consecutive termof 60 nonths on the firearmoffense, for a
total of 235 nonths inprisonnment. MCarty appeals his conviction
and sentence, asserting as error the follow ng issues: (1)
adm ssion of Rule 404(b) evidence, (2) sufficiency of evidence to
prove el enent of "force and violence, or intimdation", (3)
denial of notion to suppress, (4) adm ssion of search-warrant

affidavit into evidence, (5) cunmulative error, and (6) sentencing



errors and double jeopardy. Finding no reversible error, we affirm
FACTS

On Decenber 23, 1992, a man wal ked into the Sunburst Bank in
Jackson, M ssissippi. The man wore a black wi g and fake beard,
tenni s shoes, coveralls, and black gloves. He carried a black
bag which had a zi ppered opening. He wal ked up to Robi n Dunaway,
a teller, handed her a note and indicated that she was to give
hi m noney from her two cash drawers. He did not speak to her,
but did use gestures to wave her past the security bait bills and
the dye pack. The man put the noney into the black bag,
retrieved the note, and left the bank. A subsequent audit
di scl osed that $13,816 was m ssing from Dunaway's cash drawer.

A few days |l ater, on Decenber 28, 1992, a stolen rental car
was |located. It was a 1992 Ford Thunderbird. Woever stole the
car apparently had a duplicate set of keys, because the rental
agency still had its keys when the car was stolen, and there was
no damage to the recovered vehicle and no evidence of forced
entry. Inits trunk were the following: a black wg, fake beard
and nustache; blue coveralls; tennis shoes; a .38 caliber
revol ver; a white clasp envel ope, approximtely 8 x 10 inches
| arge; and .38 caliber practice rounds were found in the envel ope
and in the pockets of the coveralls. The white envel ope was
submtted for fingerprint analysis. Wen checked, the rental
records for the Thunderbird revealed that the only | ocal person
who had recently rented the vehicle before it was stolen was Paul
McCarty. MCarty had rented the vehicle on Novenber 23, 1992,
and returned it on Novenmber 30, 1992.



On Decenber 29, 1992, Paul M MCarty purchased a bl ue 1993
Chevrol et pick-up truck for $18,272.01. He was allowed $1, 500 on
a trade in, and he paid a down paynent of $7,295.01 via a
cashier's check

On February 11, 1993, a blue pick-up truck turned onto a
dead-end street. The driver turned into the driveway of a
residence, triggering notion detection lighting. The driver then
turned off the truck's headlights, backed out of the driveway to
turn the truck around, and parked the truck. Two wonen wat ched
fromthe w ndow of their hone as the man, who had turned into
their driveway, got out of the truck and wal ked to a near by
street, toward the Magnolia Federal Bank. About 15 to 20 m nutes
|ater, he returned to the truck and drove away.

The next day, a man entered and robbed the Magnolia Federal
Bank. He was wearing a black wig and fake beard, tennis shoes,
and coveralls. He carried a black bag with a zi ppered openi ng.
The man handed a typewitten note to the teller and, when she
"froze", he displayed a .45 caliber firearm This tinme, he
demanded cash fromthree tellers. The man |eft the bank on foot
and got on a bicycle. A bank custoner chased him At sone
point, the man stopped and searched his bag. In the process, he
enptied sone of the noney out onto the ground. The custoner who
foll owed himhid between cars, heard gun fire--approximtely two
shot s--and assuned that the bank robber had retrieved a firearm

fromthe black bag and fired it. The bank robber got away.



However, approximately $8, 000 of the stol en noney was recovered
fromthe ground.

Meanwhi |l e, the fingerprints found on the white envel ope were
identified as those of McCarty. On February 24, 1993, a warrant
issued to arrest him and to search his apartnent and his bl ue
Chevrolet truck. The affidavit in support of the warrants stated
much of the above facts. MCarty was arrested and the searches
were performed on February 25, 1993. Anong the itens seized were
two sets of keys found in the blue Chevy truck.

Paul Martin MCarty was charged in an indictnent with (count
1) robbery of the Sunburst Bank on Decenber 23, 1992, in
violation of 18 U.S.C. § 2113(a); (count 2) robbery of the
Magnol i a Federal Bank and jeopardi zing the lives of bank
enpl oyees by the use of a dangerous weapon on February 12, 1993,
inviolation of 18 U S.C. 88 2113(a) and (d); (count 3) use of a
firearmduring a bank robbery on February 12, 1993, in violation
of 18 U S.C. 8§ 924(c)(1); (count 4) noney |laundering; and (count
5) forfeiture.

Wil e incarcerated on these charges, McCarty shared a cel
bl ock with Alan Lucero. Lucero notified his attorney that
McCarty had threatened certain w tnesses and had descri bed how he
comm tted the bank robberies. Lucero testified at trial.
According to Lucero, MCarty said he had taken the .38 and .45
cali ber guns, as well as a .22 caliber gun, during two
residential burglaries. Lucero also testified that McCarty said

he had rented a Lincoln car and duplicated the keys, and had



| ater stolen the Lincoln and used it for the Magnolia Federal
Bank robbery. Based upon this information from Lucero, |aw
enforcenment officers |located the stolen Lincoln and found in its
trunk the .45 caliber sem -automatic gun, a .22 caliber gun, a
typewiter and typewiter ribbon, a wig and fake beard,

coveralls, and tennis shoes. One set of the keys that were found
in McCarty's blue truck fit the stolen Lincoln.

After trial, the jury convicted himof counts 1, 2, and 3
but found himnot guilty of count 4. The Governnent dism ssed
count 5. MOCarty was sentenced to a total of 235 nonths
i nprisonnment. MCarty appeals his conviction and sentences.

DI SCUSSI ON
ADM ssI ON OF RULE 404(B) EVI DENCE

McCarty asserts that the district court inproperly allowed
adm ssion of three types of extrinsic evidence. First, the court
permtted testinony about two burglaries which Lucero said
McCarty described. Second, the court permtted introduction of a
.22 caliber pistol which had no connection to any of the charged
of fenses. Third, the court permtted Lucero to testify that
McCarty had threatened certain wtnesses.

The district court's decision to admt extrinsic offense
evi dence under Federal Rule of Evidence 404(b) will not be
di sturbed absent a clear show ng of abuse of discretion. United

States v. Bernea, 30 F.3d 1539, 1994 WL. 45991 (5th Cr., No.

92- 7349, Aug. 25, 1994), citing United States v. Bruno, 809 F.2d

1097, 1106 (5th Cr.), cert. denied, 481 U S 1057, 107 S.Ct




2198, 95 L.Ed.2d 853 (1987). Federal Rule of Evidence 404(b)
provi des as foll ows:

Evi dence of other crines, wongs, or acts is not
adm ssi ble to prove the character of a person in order
to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,
pl an, know edge, identity, or absence of m stake or
accident, . . .

We review all eged violations of Rule 404(b) under the two-pronged

test of United States v. Beechum 582 F.2d 898, 911 (5th Cr.

1978) (en banc), cert. denied, 440 U. S. 920, 99 S.C. 1244, 59

L. Ed. 2d 472 (1979). That test requires that we verify (1) that
t he evidence of extraneous conduct is relevant to an issue other
than a defendant's character, and (2) that it is not
substantially outweighed by its undue prejudice and i s otherw se
adm ssi bl e under Rule 403.! Bernea, citing Beechum

In order to determ ne rel evance under the first prong, we
must address the threshold question of whether the governnent
of fered sufficient proof denonstrating that the defendant

commtted the alleged extrinsic offense. U.S. v. Ridlehuber, 11

F.3d 516, 522 (5th Gr. 1993), citing Beechum 582 F.2d at 911
|f the proof is insufficient, the judge nust exclude the evidence

because it is irrelevant. R dl ehuber, 11 F.3d at 523, quoting

Beechum 582 F.2d at 913. Rule 104(b) supplies the standard for

! Federal Rule of Evidence 403 provides as foll ows:

Al t hough rel evant, evidence may be excluded if its
probative value is substantially outwei ghed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury, or by considerations of undue delay, waste of tinme, or
needl ess presentation of cunul ative evi dence.
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determning the admssibility of extrinsic offense evidence:

"the prelimnary fact can be decided by the judge against the
proponent only where the jury could not reasonably find the
prelimnary fact to exist." 1d. The second prong of the Beechum
anal ysi s inquires whether Rule 403 has been satisfied, and we
must take care not to infringe upon the "broad discretion" of the
trial court regarding the rel evance, probative value, and
prejudicial effect of evidence. Bernea (citations omtted).

We shall first exam ne the challenged testinony about the
burglaries. Vicky Phillips testified that her three-story Rankin
County house | ooks |ike a two-story house fromthe front because
two stories are built into a hillside so that it is actually
three stories in the back. She stated that her house had been
burgl ari zed on Novenber 30, 1992, and that the .45 caliber and
.22 cal i ber guns, recovered fromthe Lincoln, belonged to her and
her husband. Phillips verified that the serial nunbers of the
.45 and the .22 matched those fromher records. Barry Wod
testified that he had a single-story house in Rankin County that
was burglarized on Novenber 30, 1992, and that the .38 caliber
Charter Arns revolver, recovered fromthe Thunderbird, bel onged
to him However, on cross-exam nation, he admtted that the only
reason he identified the revolver as his own is that he had been
informed that the revolver was traced back to the store where he
purchased it. Neither w tness knew who had taken the guns, and

neither witness could identify MCarty.



The governnent argued that the burglaries were commtted in
the planning and preparation for the charged offenses, that
Lucero had already testified that McCarty told hi mabout the two
burglaries, and that this testinony is adm ssible for the purpose
of corroborating the confession that McCarty nmade to Lucero.

The district court allowed adm ssion of the testinony as
corroboration of the testinony of Lucero, even though it stated
that it was difficult to precisely distinguish whether the acts
were exclusively extrinsic. After the jury retired for
deli berations, the district court stated the foll ow ng:

| have concluded or | expressed to you that | had
concluded that Rule 404(b) is applicable and | so
instructed the jury with the approval of counsel for

t he defendant. The record, of course, does reflect

t hat counsel for the defendant did object to the

testinony being admtted. | did not nmake the Beachum

[sic] findings at the tine that | admtted the evidence

frankly because | hadn't decided that the testinony was

adm ssi ble on that basis in addition to the ground upon

which | admtted it at the tine.

| do now find that in addition to the reason
previously given, the testinony was probative and

adm ssi bl e under 404(b) to show plan or preparation for

the robberies that were commtted and that under 403

the probative val ue was not substantially outwei ghed by

t he danger of unfair prejudice.

The .45 and .22 caliber guns were positively identified by
Phillips. They had been recovered fromthe stolen Lincoln which
McCarty had rented, along with a typewiter, wig and fake beard,
and other itens which Lucero testified that McCarty said he left
in the Lincoln. Testinony and rental records show that MCarty
rented the Lincoln for one-half hour and put five mles onit. A

set of keys to the Lincoln was found in MCarty's truck. The .38



cali ber gun was identified by Wod as his own, although Wod did
not have serial nunber records to show conclusively that it was
his gun. Wod's .38 was taken when his honme was burglarized on
the sanme date as the Phillips' honme. It had been recovered from
the stolen Thunderbird which McCarty had rented, and which
contained the envelope with McCarty's fingerprints. Lucero
testified that McCarty said he had found the guns when he
burglarized a two-story dwelling and a single-story dwelling in a
particul ar area of Rankin County. There was sufficient evidence
for the jury to reasonably find that McCarty had taken the three
guns fromthe respective honmes. The first prong of the test is
satisfied as to both burglaries.

As to the second prong, we find that the district court did
not abuse its wide discretion in determning that the probative
val ue outwei ghed the prejudicial effect of this testinony. There
was enough evidence, with the rental records for the two stol en
cars, the wigs and beards, and other testinonial and docunentary
evi dence, that we cannot say that the prejudicial effect of this
evi dence substantially outweighs its probative val ue on issues
unrelated to McCarty's character.

McCarty al so argues that the district court failed to nake
adequat e Beechum fi ndi ngs because it did not address the
necessary determ nation of whether or not there was sufficient
proof of the extrinsic evidence regarding the .38 and the .22
firearms. He further asserts that the district court incorrectly

concl uded that Lucero's testinony about threats to w tnesses was



not extrinsic evidence and, therefore, failed to nake any of the
appropriate Beechum findings that there was sufficient proof of
this extrinsic evidence.

The district court did nake the requisite determ nation that
t he probative value of the chall enged evidence outwei ghs the
danger of unfair prejudice. The district court is not required
to make a prelimnary finding that the defendant commtted the
extrinsic evidence. Bernea. |f the court determ nes, after
i ntroduction of the evidence, that the jury could not reasonably
find by a preponderance of the evidence that the alleged
extrinsic act occurred, however, the court nmust instruct the jury

to disregard the evidence. 1d., citing Huddleston v. United

States, 485 U. S. 681, 690, 108 S.Ct. 1496, 1501-02, 99 L.Ed.2d
771 (1988).

The district court instructed the jury as follows regarding
Lucero's testinony and the Rule 403(b) evidence (enphasis ours):

The testinony of one who provides evidence against a
defendant as an inforner for a reduced sentence in his
crimnal case nust al ways be exam ned and wei ghed by
the jury with greater care and caution than the
testinony of ordinary wtnesses. You, the jury, nust
deci de whether the witness' testinony has been affected
by the benefits that the witness has received as a
result of being granted | eniency. You should keep in
m nd that such testinony is always to be received with
caution and weighed with great care. You should never
convi ct any defendant upon the unsupported testinony of
such a witness unless you believe that testinony beyond
a reasonabl e doubt.

During the trial you have heard evidence of acts
of the defendant which may be simlar to those charged
in the indictment, but which were commtted on other
occasions. You nust not consider any of this evidence
in deciding that the defendant commtted the acts
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charged in the indictnent, however, you nmay consider
this evidence for other very |imted purposes.

I f you find beyond a reasonabl e doubt from ot her
evidence in this case that the defendant did conmt the
acts charged in the indictnent, then you may consi der
evidence of the simlar acts allegedly conmtted on
ot her occasions to determ ne whether the defendant
acted according to a plan or in preparation for
comm ssion of a crine. These are the limted purposes
for which any evidence of other simlar acts may be
consi der ed.

The chal | enged testinony of Lucero on direct examnation is as
fol | ows:

Q . . . |If you would, please, tell the jury why you
pi cked that point in your relationship wwth MCarty to
tell the authorities about what he told you.

A Well, the main reason was that threats were nade
fromM. MCarty about certain wtnesses and people
that had identified himin conjunction with the crines
that he conmtted, and that the statenent was nmade to
me that if he gained his freedomthat he would seek to
harm t hose individuals for identifying him possibly
killing them

Q And so was that part of your notivation, then, at
t hat point?
A Yes. That was ny major notivation.

Al t hough there is no supporting evidence regarding MCarty's
alleged threats to certain witnesses, we find the jury
instruction sufficient. The jury was instructed not to use
unsupported testinmony to convict McCarty unless it believed that
testi nony beyond a reasonabl e doubt; and the jury was instructed
to use evidence of simlar acts only for |[imted purposes.
Juries are presuned to follow the court's instructions. Zafiro
v. US, -- US --, 113 S.C. 933, 939, 122 L.Ed.2d 317 (1993).

W find no reversible error.
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MOTI ON TO SUPPRESS

McCarty asserts that the trial court erred in denying his
notion to suppress the evidence seized as part of the search of
the pickup truck and the Lincoln. He contends that the warrants
underlying affidavit contains "inproper hearsay information" and
"knowi ngly fal se statenents.” MCarty al so challenges the
i ssuance of the warrant, asserting that the affidavit contained
i nsufficient evidence for the finding of probable cause.

I n determ ni ng whet her probabl e cause exists to order a
search, a magistrate nust nake a practical, commobn-sense deci sion
as to whether, given all the circunstances set forth in the
affidavit, there is a fair probability that evidence of a crine

wll be found in a particular place. U.S. v. Byrd, No. 93-4998,

1994 WL 475833 (5th Cr. Sept. 1, 1994). Qur review of the
sufficiency of the affidavit is independent of the district
court's and is not limted by the clearly erroneous standard of

review U.S. v. MKeever, 5 F.3d 863, 865 (5th G r. 1993)

(citations omtted). Like the district court, however, we owe
deference to the magistrate's determ nation of probabl e cause,
and we construe the affidavit in a comon-sense nmanner. |d.

We review a district court's denial of a notion to suppress
due to the affidavit's failure to establish probabl e cause, using
the following two part test: (1) whether the good faith exception
to the exclusionary rule applies and (2) whether the warrant was

supported by probable cause. U S. v. Mtchell, 31 F.3d 271 (5th

Cr. Aug. 25, 1994), citing U S. v. Laury, 985 F.2d 1293, 1311
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(5th Gr. 1993). GCenerally, if the good faith exception applies,
we need not reach the probable cause issue. |d.

Under the good faith exception, we uphold a search if the
officers reasonably relied on a search warrant, as long as the
warrant's underlying affidavit is not "so |acking in evidence of
probabl e cause as to render official belief in its existence

entirely unreasonable.” See Mtchell, 1d.; see also, United

States v. Fisher, 22 F.3d 574, 578 (5th Cr. 1994); U.S. v.

Satterwhite, 980 F.2d 317, 320 (5th Gr. 1992).

The instant affidavit satisfies the good faith exception.
Mor eover, our review of the affidavit reveals that it presents
probabl e cause for the issuance of the search warrant. MCarty's
argunent about hearsay fails, as hearsay is expressly allowed in
Rule 41(c)(1) of the Federal Rules of Crimnal Procedure. Rule
41(c) (1) states that

If the federal magistrate judge or state judge is

satisfied that grounds for the application exist or

that there is probable cause to believe that they

exi st, that magi strate judge or state judge shall issue

a warrant identifying the property or person to be

sei zed and nam ng or describing the person or place to

be searched. The finding of probable cause may be

based upon hearsay evidence in whole or in part. . .
The affidavit contains enough supporting and/ or corroborat|ng
facts to render the hearsay contained therein sufficiently
reliable for the purpose of the magi strate's determ nati on.

McCarty's argunent regarding false statenents and materia
om ssions also fails. Negligent omssions wll not underm ne the

af fidavit. US Vv. Martin, 615 F. 2d at 329. Absent evi dence of

an intentional material m srepresentation or om ssion in the
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affidavit, the warrant will not be invalidated. Franks v.

Del aware, 438 U. S. 154, 155-156, 98 S. . 2674, 2676, 58 L.Ed.2d
667 (1978). The hearing on McCarty's notion to reconsider the
district court's denial of his notion to suppress reveal ed no

i ndication of intentional msrepresentation or omssion. In
fact, the record reveals no msrepresentation by the affiant, and
no material om ssion. Accordingly, we find no error in the

district court's ruling. See and conpare, U.S. v. Wake, 948 F. 2d

1422, 1428-29 (5th Cr. 1991), cert denied, -- US --, 112 S. C
2944, 119 L. Ed.2d 569 (1992).

Qur independent review of the affidavit reveals no error in
the district court's denial of McCarty's notion to suppress.
SUFFI G ENCY OF THE EVI DENCE

McCarty argues that the district court erred in denying his
"motion for directed verdict"? on count 1, bank robbery in
violation of 18 U. S.C. § 2113(a). Specifically, MCarty argues
that the evidence was insufficient to prove that he robbed the
Sunburst Bank "by force, violence and intimdation."

In order to prove a violation of 18 U S.C. § 2113(a), the
Gover nnent nust prove: (1) an individual or individuals (2) used
force and violence or intimdation (3) to take or attenpt to take
(4) fromthe person or presence of another (5) noney, property,
or anything of value (6) belonging to or in the care, custody,

control, managenent, or possession (7) of a bank, credit union,

2 "Mtions for directed verdict are abolished and notions
for judgnent of acquittal shall be used in their place." Fed.
R Cim P. 29(a).
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or savings and |l oan association. U.S. v. Van, 814 F.2d 1004,

1005-06 (5th Gir. 1987).

There is no assertion that McCarty used force or violence.
We are faced only with the question of whether the evidence was
sufficient to prove that he robbed the bank by intimdation. As
used in 8§ 2113(a), the term"intimdation" neans "to nake fearful

or to put into fear." U.S. v. H gdon, 832 F.2d 312, 315 (5th

Cir. 1987) (internal quotations omtted), cert. denied, 484 U S.

1075, 108 S.C. 1051, 98 L.Ed.2d 1013 (1988).

The Governnent is not required to show either an "express
verbal threat or a threatening display of a weapon." 1d. Actua
fear need not be proven, if the acts of the defendant would
threaten an ordinary reasonabl e person. 1d. Thus, the governnent
need show only that an ordinary person in the teller's position
woul d feel a threat of bodily harmfromthe perpetrator's acts.

U.S v. Baker, 17 F.3d 94, 97 (5th G r. 1994), cert. denied, 1994

W 286410 (Cct. 3, 1994).
[I]ntimdation results when one individual acts in a
manner that is reasonably calculated to put another in
fear. Thus, fromthe perspective of the victim a
taking "by intimdation" under section 2113(a) occurs
when an ordinary person in the teller's position
reasonably could infer a threat of bodily harmfromthe
def endant's acts. [Ctations omtted.]
Hi gdon, 832 F.2d at 315. "Evidence that [the perpetrator's] acts
did induce fear in an individual victimis probative of whether
his acts were objectively intimdating." |d.
Using the "rational jury" standard, this Court recently

uphel d a conviction for aiding and abetting bank robbery in
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violation of 8§ 2113(a). Baker, 17 F.3d at 96. Baker involved
two consecutive robbery attenpts in which an 11-year old boy
presented tellers a note which contained an express threat of
bodily injury. [Id. at 95. Both tellers testified that although
they were at first incredul ous, they becane fearful and felt
t hreatened. |1d. at 97

In H gdon, the victimtellers both testified that they
conplied with the robber's demands out of fear. 832 F.2d at 313.
The robber did not display a gun or verbally threaten themwth
physical harm [d. He did "order[] the two wonen to lie on the
floor and told themnot to "dare' to get up." 1d. Using the
"mani fest m scarriage of justice" standard, this Court affirnmed
the conviction for bank robbery in violation § 2113(a). 1d. at
316.3

On Decenber 23, 1992, a man entered the Sunburst Bank
wearing a fake beard, wi g, dark clothing, gloves, and a cap and
carrying a black purse. Teller Robin Dunaway testified that as
soon as she saw this outfit that was "so abnormal," she knew she
"was fixing to be robbed." There were no other custoners in the
bank at the tinme, and the only bank enpl oyees were two ot her

tellers and a secretary. The robber approached Dunaway's w ndow,

3 This Court noted in Higdon, 832 F.2d at 316, that other
courts had found sufficient evidence of intimdation "under
simlar or less conpelling circunstances." 832 F.2d at 316
(citing U.S. v. Hopkins, 703 F.2d 1102 (9th Gr. 1983)(no threats
and unarned); U.S. v. Slater, 692 F.2d 107 (10th Gr. 1982)(no
threats and unarned); U.S. v. Robinson, 527 F.2d 1170 (6th Cr.
1975) (no express threat or display of weapons); U.S. v. Epps, 438
F.2d 1192 (4th Cr. 1971); U.S. v. Brown, 412 F.2d 381 (8th G r
1969)).
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unfol ded a note, and handed it to her. Dunaway testified that
the typewitten note said, "Be calm This is a robbery."
Dunaway i ndicated that the note said nore but she only "skimed
t he note because there was no doubt what it said." The robber
did not speak to her. He indicated to her through hand gestures
whi ch denom nations of bills to place on the counter and waved
her past the bait bills and dye pack. The robber did not display
a gun. The robber placed the noney in the bag and "ran out the
front door."

Bank phot ographs of the robbery were introduced into

evidence. Dunaway testified that the robbery occurred over what

"seened like areal long tine. | would think it seened rea

| ong, probably alnost a conplete mnute." She stated that she
"was, of course, nervous at the tine." Dunaway described the
robber as "pretty tall. I'mfive-six, so |l said | would say six
feet to six-three." Dunaway also testified "I'll never forget
the wwg and the face . . ." 1d. at 62. She testified she did not

remenber anything regardi ng other bank enpl oyees, that she never
took her eyes "off in front" of her counter, and that her m nd
was not on what other enployees were doing. [d. at 68-69.

Angel a Cooper, the secretary at Sunburst testified that she
W t nessed the robbery. She first noticed the bank was bei ng
robbed when the robber "first walked in." She did not see a gun
during the course of the robbery.

McCarty argues that there was absolutely no proof whatsoever

at trial of intimdation. He argues that the only conmunication
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bet ween the robber and the teller was via the typewitten note.
He highlights that the teller did not "testify directly or by
suggestion that she was afraid."

The CGovernnent argues that "[t]he size differential between

[the robber] and the victimteller could certainly cause her to

feel threatened."” It argues that the teller "indicated fear by
not taking the tinme to read the denmand note." The Governnent
argues that "[o]l]ne will never know exactly what the note said

because the defendant took it with him The jury could have
reasonably inferred that it contained a sufficient threat since
the teller conplied pronptly and even obeyed defendant's non-
verbal instructions to omt the security dye pack fromthe |oot."
McCarty noved for a judgnent of acquittal at the close of
the Governnent's case. The district court denied the notion.
The record does not reflect that the notion was renewed at the
conclusion of the evidence. Neither the pleadings in the record
nor the docket sheet reflect that any post trial notion for
acquittal was filed by the defendant.

This Court has held that if a defendant fails to renew his
motion for acquittal at the close of all evidence, we are |imted
to areview for plain error. Under the plain error standard, we
reverse only where there was a mani fest m scarriage of justice.
"Such a mscarriage would exist only if the record is devoid of
evi dence pointing to guilt, or . . . because the evidence on a
key elenent of the offense was so tenuous that a conviction would

be shocking." U.S. v. Pierre, 958 F.2d 1304, 1310 (5th Gr.) (en
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banc), cert. denied, --- US ---, 113 S. C. 280, 121 L.Ed.2d

207 (1992) (internal quotations and citations omtted). Although
t here has been sone question as to the distinction between the
plain error "m scarriage of justice" standard and the
"sufficiency of the evidence" standard,* we are bound by the
precedent of this circuit, as reflected in Pierre and in U.S. V.

Thomas, 12 F.3d 1350, 1358 (5th Cr. 1994), cert. denied,

US _ |, 114 S.Ct. 1861, 128 L.Ed.2d 483 (1994) (finding the
plain error standard proper where the defendant fails to nove for
judgnent of acquittal at the cl ose of evidence).

A jury could glean from Dunaway's testinony that she was
afraid. She stated she was nervous and that the bank robber's
appearance was unforgettable. Dunaway's initial reaction, when
she saw the strangely dressed man enter the bank, was that she
"knew' a robbery was about to occur. This man i mredi ately wal ked
to her counter. Her intuitive suspicion was quickly confirnmed by
t he robber when he unfolded a note and presented it to her. A
jury could easily infer that the robber's appearance and actions
exacer bated her nervousness. Applying conmpn sense, the jury
coul d reasonably concl ude that the coercive actions of the robber
did intimdate Dunaway. The jury was al so presented three
phot ogr aphs (Governnent Exhibits 3, 4, and 5) of the Sunburst
robbery in progress. Jurors view ng these photographs coul d

readily see the foreboding presence of the |ong-haired, |ong-

4 See U.S. v. Pennington, 20 F.3d 593, 597 n.2 (5th Gr
1994); see also, U._S. v. Davis, 583 F.2d 190, 198-199 (5th Cr
1978) (dark, J. concurring in part and dissenting in part).
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bear ded robber who confronted Dunaway. The instant record is
therefore far from "devoid" of evidence of intimdation in the
Sunbur st Bank robbery: even a rational jury could have found,
beyond a reasonabl e doubt, that an ordinary person in Dunaway's
position would feel a threat of bodily harmfrom MCarty's acts.
Accordingly, we find no error in the district court's denial of
McCarty's notion for judgnment of acquittal at the close of the
governnent's case, and we affirmas to McCarty's sufficiency of
t he evi dence claim

CUMULATI VE ERROR

McCarty asserts as cunul ative error (1) the adm ssion of the
all egedly prohibited Rule 404(b) testinony, and (2) repeated
rulings by the district court which "overruled legitimte
obj ecti ons of defense counsel”. The Federal Rule of Evidence
Rul e 404(b) argunent is without nerit, as discussed above. W
shal |l therefore exam ne the remaining two assertions.

McCarty contends that the district court repeatedly
overruled his counsel's legitimte objections such that it
underm ned the trial process to such a degree that the conviction
shoul d be overturned. He argues only two objections. First is
his objection to the adm ssion of a photograph of the typewiter
ri bbon used during the testinony of one of the governnent's
expert w tnesses.

FBI Special Agent Lou Senter, a forensic docunent exam ner,
testified as an expert w tness about his exam nation of the

typewiter ribbon which had been recovered, with the typewiter,
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fromthe trunk of the stolen Lincoln. The typewiter ribbon and
cartridge were admtted into evidence as Governnent Exhibits 39
and 40. He testified he found on the ribbon--verbatim including
retypes, strikeovers, and corrections--the entire text of the
demand note used by the robber in the Magnolia Federal Bank
robbery. Senter testified that the photographs accurately depict
t he ribbon which contains the words of the demand note. It was
his opinion that the ribbon was the sane ribbon used to type the
Magnol i a bank robbery note.

According to McCarty, the governnent's failure to obtain the
phot ographs prior to trial rendered defense counsel unable to
obtain his own docunent expert in an attenpt to rebut the
governnent's expert. However, MCarty has not chall enged the
adm ssion of Senter's testinony or report regarding the ribbon,
or the adm ssion of the typewiter ribbon which is depicted on
t he photographs. MCarty has made no show ng that the presence
or absence of the photographs affected his ability to have his
own expert to examne Senter's report regarding the typewiter
ri bbon, or to otherw se obtain or exam ne di scoverable
i nformati on about the ribbon. W find no nerit to this argunent.

The second ruling McCarty chal l enges as cumnul ative error is
that the district court inproperly overrul ed defense counsel's
objection to witness Jan M ckel berg's photo identification of
McCarty. At trial, defense counsel argued that the photographic
spread was not adm ssi bl e because:

Ms. M ckel berg stated that the photograph of Pau
Martin McCarty resenbled the facial structure and the
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age of the individual whom she had seen in the

nei ghbor hood -- in her nei ghborhood on the evening of

February 11th of 1993. M. M ckel berg didn't recal

that the individual's hair in the photograph was

different in view of the fact that the person she saw

the hair was conbed nore in a downward fashion as

opposed to that in the photograph.

The district court allowed adm ssion of the photographs used in
M ckel berg's identification. During her testinony, M ckel berg
did note distinctions between the man she observed on February
11, 1993 and the man who sat before her as the defendant at
trial. The jury heard testinony that, when shown the
phot ogr aphs, M ckel berg sel ected one picture in the photographic
spread (McCarty's) and indicated that it |ooked |ike the man she
saw, but that there were sone differences. MCarty cites no
authority for his assertion that M ckelberg's testinony renders
t he phot ographi c spread i nadm ssi bl e. We find no error in this
district court ruling.

Havi ng found no error, we accordingly find no nerit to
McCarty's contention that these rulings constitute cunulative
error.

ADM SSI ON OF THE AFFI DAVI T

McCarty asserts that the district court erred in allow ng
adm ssion of the affidavit into evidence. The record reflects
that the affidavit was admtted for the Iimted purpose of
allowing the Governnent to refer to it or to read sel ected
portions during wtness testinony. However, because there is a

statenent in the affidavit that McCarty was on parole from

Loui siana for sinple burglary, the district court stated that the
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affidavit was not to be presented to the jury. MCarty contends
that "the record of the bench conference does not reflect that
the court's clerk was present at the conference. There is,
therefore, no reason to assune that it was not given to the
jury.” He requests a reversal of his conviction due to this
alleged error, or "at |east a hearing to determ ne whether the
jury saw the affidavit."”

McCarty has cited, and we have found, no statutory or
jurisprudential authority for his contention that these
circunstances either constitute reversible error or require a
remand for further inquiry. The record gives no indication that
the district court's instruction regarding the affidavit was
violated. MCarty al so reasserts the allegations of false
statenments and material om ssions in the affidavit as di scussed
above regardi ng probable cause to issue the search warrant. The
record does not support his allegations of false statenents or
material om ssions. MCarty's request is denied.

SENTENCI NG GUI DELI NES

McCarty contends that he was inproperly given a U S. S G
2B3.1(b)(2)(C) five level enhancenent for possession of a weapon
during the Sunburst Bank robbery.

A district court's application of the sentencing guidelines
is reviewed for |egal correctness de novo. However, its factual

findings are reviewed for clear error. US. v. Wnbish, 980 F.2d

312, 313 (5th Gr. 1992), cert. denied, --- US --, 113 S.C
2365, 124 L.Ed.2d 272 (1993); U._ S. v. Smallwood, 920 F.2d 1231
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(5th Gr. 1991), cert. denied, -- US --, 111 S . C. 2870, 115

L. Ed. 2d 1035 (1991).

McCarty's argunent anounts to an assertion that there was
i nsufficient evidence upon which to base this enhancenent because
"[t]he only verification for this was contained in the inherently
suspect testinony of Alan Lucero to the effect that M. MCarty
told himthat he left a .38 in the Thunderbird that he had the
gun as a backup." MCarty correctly points out that the finding
of the gun in the Thunderbird does not, in and of itself,
establish that McCarty possessed a gun at the tinme of the
of fense. However, view ng the evidence as a whole, this factual
finding by the district court is not clearly erroneous.
Accordingly, we do not disturb the district court's application
of U.S.S.G 2B3.1(b)(2)(C).

McCarty next contends that he was inproperly given a
US S G 2B3.1(b)(2) (A seven |evel enhancenent for the discharge
of a weapon in connection with the Magnolia Federal Bank robbery.
As with his previous argunent, this argunent anounts to an
assertion that there was insufficient evidence upon which to base
this enhancenent. Bruce Dent, the Magnolia Federal Bank custoner
who chased McCarty outside the bank, testified that when he saw
McCarty stop and begin to search the black bag, he hid between
nearby cars. Dent stated that McCarty pulled out a gun and fired
shots, but on cross exam nation stated that he assuned that
McCarty had retrieved a gun fromthe bag and fired the shots he

heard. MCarty asserts that this testinony, alone, was
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insufficient to support this enhancenent. He notes that no spent
casi ngs were found and no verification that shots were fired. W
di sagr ee.

The evidence contained nore than Dent's testinony. There
was al so the follow ng evidence: the bank robber had brandi shed a
firearmin the bank; the .45 that was recovered fromthe stolen
Lincoln, along with the typewiter, wig, and other attire worn by
t he bank robber; MCarty's statenent to Lucero that he had used
the .45 during the Magnolia bank robbery; and the noney found
where the bank robber had stopped and enptied out sone of the
bag's contents. On this record, we find no clear error in the
district court's application of this sentencing guideline.

McCarty al so contends that the district court used the wong
anount in calculating the loss to the Magnolia Federal Bank. He
asserts that the district court failed to take into account the
$8, 000 that was i mredi ately recovered. Thus, according to
McCarty, he should not have received the one point enhancenent
under U.S.S.G 8§ 2B3.1(b)(6)(B). This argunent is neritless.
The 8 2B3.1(b)(6)(B) valuation of loss is described in the

application notes to 8 2B1.1. See Application Notes, 8§ 2B3. 1.
"Loss" neans the value of the property taken, damaged, or

destroyed. Application Notes, 8§ 2B1.1. There is no requirenent

that this anobunt be offset by the anpbunt recovered, for the
pur poses of determning the offense level. The district court
did not err in considering the full $13,816 taken in the Magnolia

Federal Bank robbery in applying the |loss provision of § 2B3.1
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DOUBLE JEOPARDY

Finally, MCarty asserts that his convictions for violation
of 18 U.S.C. 88 2113(a) and (d), and 18 U. S.C. 8 924(c)(1), when
conbined with the U S.S.G 2B3.1(b)(2)(A) seven |leve
enhancenent, constitutes double jeopardy. As support for this

assertion, MCarty cites Sinpson v. United States, 435 U. S. 6, 98

S.C. 909, 55 L.Ed.2d 70 (1978), Busic v. United States, 446 U.S.

398, 100 S.Ct. 1747, 64 L.Ed.2d 381 (1980), and McLain v. United

States, 643 F.2d 911 (2nd Cr. 1981) (which relies on Sinpson and
Busic). However, this court has stated that the 1984 anendnent
to 18 U S.C. 8§ 924(c) statutorily overrul ed Sinpson and Busi c.
See U.S. v. Holloway, 905 F.2d 893, 894 (5th G r. 1990). Were

Congress authorizes cunul ative puni shnents for even the sane
of fense, the Double Jeopardy C ause of the Fifth Amendnent is not
of fended. Holloway, 1d., citing Mssouri v. Hunter, 459 U S

359, 367, 103 S.Ct. 673, 74 L.Ed.2d 535 (1983). Congress
aut hori zed the penalties to which McCarty was sentenced. These
penalties were |ikew se taken into consideration in the drafting
of US S G 2B3.1(b)(2)(A W find no nerit to McCarty's
assertion of doubl e jeopardy.
CONCLUSI ON
For the foregoing reasons, MCarty's convictions and

sent ences are AFFI RVED
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