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Appeal from the United States District Court for the Northern
District of M ssissippi.

Before DAVIS, SM TH and WENER, C rcuit Judges.

W EUGENE DAVIS, Circuit Judge.

Irving appeals the district court's dismssal of his § 2254
petition as a successive wit. W affirm

| .

The facts of this case are set out in detail in Irving v.
State, 361 So.2d 1360, 1362-63 (M ss.1978) ("lrving | "), cert.
denied, 441 U S 913, 99 S.C. 2014, 60 L.Ed.2d 386 (1979), and
Irving v. State, 498 So.2d 305, 308 (Mss.1986) ("lrving Il "),
cert. denied, 481 U S. 1042, 107 S.Ct. 1986, 95 L. Ed. 2d 826 (1987).
In brief, Irving and his co-defendant, Keith G vhan, robbed and
killed Ganbrell Ray on March 3, 1976, in Ray's grocery store.
Ray's wife testified that she sawlrving with a shotgun i mredi atel y
followng the shooting. Irving later made a statenent to
authorities that he had shot Ray after Ray had advanced toward him
I rving was convi cted of capital nurder and sentenced to death in a

separate sentenci ng proceeding. At the sentencing hearing, Irving



testified that G vhan actually had fired the fatal shot.

The M ssissippi Suprene Court upheld the conviction and
sentence on direct appeal. Irving |, supra. Follow ng a denial by
the M ssissippi Suprenme Court for an application to file a wit of
error coramnobis, Irving v. State, No. 03-DP-04 (May 23, 1979),
petitioner filed his first petition for federal habeas relief.

In July 1981, the district court granted relief as to the
sent enci ng phase of Irving's original trial but deniedrelief asto
the guilt phase. lrving V. Har get t, 518 F. Supp. 1127
(N.D.Mss.1981). The court determned that Irving' s attorney, M.
MO ellan, who also represented Irving's co-defendant G vhan,
conducted Irving's defense under an unconstitutional conflict of
i nterest. The court, however, specifically found that only the
sent enci ng phase of the proceeding was affected and not the guilt
phase. | d. at 1144-45. M. MdCellan, who acted as both tria
counsel and habeas counsel, did not appeal the district court's
rejection of Irving's 8 2254 attack on his conviction, apparently
despite the request of petitioner.

Irving was resentenced in Novenber 1981. Again, the jury
returned a death sentence, and the sentence was again upheld on
direct appeal by the M ssissippi Suprene Court. Irving v. State,
441 So.2d 846 (M ss.1983) ("Irving Il "), cert. denied, 470 U S
1059, 105 S.Ct. 1774, 84 L.Ed.2d 834 (1985). While the direct
appeal was pending, petitioner filed a pro se petition for federal
habeas relief, again challenging his 1976 conviction. The district

court again denied relief, on the sanme grounds stated in its



earlier ruling. Irving v. Lucas, No. WC 82-139-WK-P (N.D. M ss

Nov. 29, 1982). Petitioner filed a pro se notice of appeal to this
court and noved for the appointnent of counsel. This court denied
t he appoi ntnent of counsel. Petitioner then noved to dismss the
appeal, which this court granted. Following a failed attenpt at
state collateral relief, Irving IIl, supra, petitioner agai n sought
relief fromthe U . S. Suprene Court. This petition was al so deni ed.
Irving v. Mssissippi, 481 U S. 1042, 107 S.C. 1986, 95 L.Ed.2d
826 (1987).

Irving filed the instant petition in July 1987. While this
case was under consideration by the district court, Irving filed
another petition for relief with the M ssissippi Suprenme Court.
That Court vacated Irving's death sentence and remanded for a new
sent enci ng heari ng. Irving v. State, 618 So.2d 58 (M ss. 1992)
("lrving IV"). The federal district court's opinionin this case
was filed in October 1993. The district court dism ssed the clains
related to the 1982 sentencing phase as noot and dism ssed the
clains relating to the 1976 conviction as either successive or an
abuse of the wit. This appeal followed.

1.

Petitioner challenges the trial court's rejection of his
i neffective assi stance and i nadm ssi bl e confessi on cl ai ns, both of
which are predicated on counsel's conflict of interest.! Irving

presented these identical clains in his first federal habeas

IThese are referred to as clains two and five in the
district court's opinion.



petition in 1981 and again in his second federal habeas petitionin
1982. The district court considered and rejected those clains on
the nerits in both habeas proceedings. As di scussed above,
petitioner did not appeal the district court's rejection of his §
2254 attack on his conviction in either of the earlier habeas
pr oceedi ngs.

The district court therefore dismssed these two clains as
successive under Rule 9(b) of the Rules Governing 8 2254 Cases,
whi ch st at es:

(b) Successive notions. A second or successive petition may

be dismssed if the judge finds that it fails to all ege new

and different grounds for relief and the prior determ nation
was on the nerits or, if new and different grounds are
all eged, the judge finds that the failure of the nobvant to
assert those grounds in a prior petition constituted an abuse
of the wit.
Rul es Governing 8 2254 Cases, Rule 9(b), 28 U S.C. foll. § 2254,
The district court also found that petitioner's conduct offended
the finality concept as articulated in McC eskey v. Zant, 499 U S
467, 111 S. . 1454, 113 L.Ed.2d 517 (1991).

By its ternms, MO eskey addresses the type of wit abuse that
"defines the circunstances in which federal courts decline to
entertain a claim presented for the first tinme in a second or
subsequent petition for a wit of habeas corpus.” 1d. at 470, 111
S.C. at 1457. Irving did not raise clains two and five for the
first tinme in the instant petition; rather, he is raising these
precise issues for the third tine. Thus, arguably, MO eskey's

standard, with its cause and prejudice and m scarriage of justice

exceptions, see id. at 493-94, 111 S CQ. at 1469-70, is too



generous to the petitioner. But even if we apply the MU eskey
standard for "cause" to determ ne whether Irving' s successive wit
can be entertained, Irving cannot prevail.

Absent a showi ng of cause, then, Irving was bound to assert
these clains in an appeal of his first federal habeas petition,
rather than seek to relitigate the sane clainms in a subsequent
petition. See Hamlton v. MCotter, 772 F.2d 171, 178 n. 12 (5th
Cir.1985). Petitioner argues that his attorney's conflict of
interest constitutes cause for his failure to perfect an appeal
fromthe district court's original rejection of these clains in his
first federal habeas proceedings. He asserts that M. Mdellan,
the attorney who represented him in his first federal habeas
proceedi ngs, is the sane attorney who was found to have a conflict
of interest at the original trial. Petitioner argues that we
therefore should infer that counsel's failure to file the appeal
was a product of this sane conflict.

Even if we draw the requested inference, petitioner's
argunent fails. In a federal habeas petition, we evaluate a claim
that attorney error constitutes cause for such a default as a
Strickland v. Washington, 466 U S. 668, 104 S.C. 2052, 80 L. Ed. 2d
674 (1984), ineffective assistance of counsel claim Murray V.
Carrier, 477 U. S. 478, 488, 106 S.Ct. 2639, 2645, 91 L.Ed.2d 397
(1986) . The Suprene Court, however, has nmade it clear that a
convicted defendant has no Sixth Amendnent right to counsel in
post - convi cti on habeas proceedings. See Pennsylvania v. Finley,

481 U.S. 551, 555, 107 S.C. 1990, 1993, 95 L.Ed.2d 539 (1987).



Because a petitioner does not have a constitutional right to
counsel in post-conviction habeas proceedings, it follows that a
petitioner cannot claimineffective assistance of counsel in such
proceedi ngs. See Col eman v. Thonpson, 501 U. S. 722, 752, 111 S. Ct.
2546, 2566, 115 L.Ed.2d 640 (1991). Thus, error or m sconduct by
Irving's counsel cannot establish cause for his failure to appeal
the rejection of these clains in his first federal habeas
pr oceedi ngs. See Johnson v. Hargett, 978 F.2d 855, 859 (5th
Cir.1992) ("[B]ecause there is no constitutional right to counsel
in federal habeas, under McC eskey, no error by counsel in a habeas
proceedi ng can constitute cause."), cert. denied, --- US ----,
113 S. . 1652, 123 L.Ed.2d 272 (1993).°2

Petitioner's claimthat cause in this instance stens from a
conflict of interest rather than attorney inconpetence does not
alter this conclusion. The Court's discussionin Strickland itself
makes clear that both types of clains concern a violation of the
defendant's Sixth Anmendnent right to effective assistance of
counsel . See Strickland, 466 U . S. at 692, 104 S.Ct. at 2067. See
also Beets v. Collins, 986 F.2d 1478, 1483 (5th Cr.), reh'g
granted, 998 F. 2d 253 (5th G r.1993). Thus, a conflict of interest
claimis properly anal yzed under Strickland, although it is easier
for a petitioner to establish prejudice if a conflict of interest
is found to have existed. See Strickland, 466 U S. at 692, 104
S.C. at 2067.

2Petitioner does not argue MC eskey's "fundanent al
m scarriage of justice" exception.
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L1l
Because the district court correctly rejected, as successi ve,
the two clains at issue here, we AFFIRM

AFF| RMED.



