United States Court of Appeals,
Fifth Grcuit.
No. 93-7664.
| NDUSTRI AL | NDEWMNI TY COMPANY, Pl aintiff-Appell ee,
V.

TRUAX TRUCK LINE, INC., and Commercial Union |Insurance Co.,
Def endant s- Appel | ant s.

March 1, 1995.

Appeal from the United States District Court for the Southern
District of M ssissippi.

Before KING and BENAVIDES, Circuit Judges, and LAKE,"~ District
Judge.

BENAVI DES, Circuit Judge:

Comrerci al Union Insurance Conpany ("Comrercial |nsurance")
and Truax Truck Line, Inc., ("Truax") appeal the judgnent entered
against themin this diversity suit, arguing that the appellee,
I ndustrial Indemity |nsurance Conpany ("lndustrial |nsurance"),
had coverage for a highway accident pursuant to the policy it had
issued to Utimate Transportation, Inc., and that the theory of
unj ust enrichnment should not be applied to expand the coverage of
the contract issued by Commercial |[|nsurance. The court bel ow
granted I ndustrial |Insurance rei nbursenent for paynents it had nade
pursuant to an endorsenent attached to Utimate's insurance policy.

Previ ousl vy, in state court, | ndustri al | nsurance had
undertaken the defense of Truax and paid a judgnent and a

settl enment on behalf of Truax. After having done so, it then filed
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suit in the court belowclaimng that Truax was not its insured and
seeking indemity from Truax and al so from Commerci al | nsurance on
the basis of fraud, contract, and unjust enrichnment. The district
court rejected the clains of fraud and contract.? The only
question is whether the district court properly granted I ndustri al
| nsurance recovery under its unjust enrichnent theory. Finding no
unj ust enrichnent, we reverse.
| . FACTS AND PROCEDURAL HI STORY

I ndustrial Insurance, the plaintiff-appellee, brought suit
agai nst the fol |l ow ng def endant s-appel | ants: Commerci al | nsurance,
Truax, Allan Habetz, and MacKenzi e | nsurance Agencies. The clains
agai nst MacKenzi e were severed prior totrial, and MacKenzie i s not
a party to this appeal.

After a bench trial, the district court found the facts as
fol | ows. In 1987, Allan Habetz was vice-president and genera
manager of Truax Truck Line, Inc. Habet z desired to expand the
conpany. Because there were insufficient funds for the additiona
i nsurance that woul d be needed for such expansi on, Habetz responded
to an advertisenent for |ow cost insurance coverage. Habetz went
to the offices of Universal Mnagenent, 1Inc., in Hammond,
Loui siana, and net with Jerry Byrd. Byrd explained that under
Uni versal's program Truax woul d sublease its |eased trucks to an

outfit known as U timate Transportation, Inc. Uni versal was

The district court's disposition of the fraud and contract
clains are not chall enged on appeal; however, the district
court's findings with respect to these clains have assisted us in
the determ nation of this appeal.

2



purported to be an agent for U tinate.

It was proposed that Truax would operate under the Utinmate
ICC (Interstate Comerce Comm ssion) permt and save on its
I nsurance prem uns. Pursuant to the arrangenent, Truax paid
Utimte a flat rate per nonth per truck. Truax was to be given
authority as an agent of Utimate for the purpose of contracting
with shippers to handle their | oads.

On July 1, 1987, David Sharpley, a truck owner/operator,
entered into a one-year lease of his truck to Truax. On July 9,
1987, Utimte, through Universal, purported to enter into an
agency agreenent with Truax. On Septenber 15, 1987, U timte and
Truax purportedly entered into a hold harmess and grant of
authority which they assert is part of their agency agreenent.

On Septenber 14, 1987, Truax was added as a naned insured on
a certificate of insurance and endorsenent in regard to the
Utimte policy issued by Industrial Insurance. The district court
found there was a substantial question as to whether the Truax
certificate of insurance and endorsenent was valid. Nevertheless,
it is undisputed that Industrial Insurance had a valid policy in
exi stence issued to Utimte Transportation and that that policy
included a hired auto provision and the BMC-90 endorsenent. The
endor senent requires an insurer to pay any judgnent for a nenber of
the injured public against an insured regardless whether the
i nsurance policy specifically covers the vehicle. The endorsenent
al so provides that the insured nmust reinburse the insurer for any

paynment nmade that the i nsurer woul d not have had to pay for but for



t he endorsenent .

Subsequent|ly, on Septenber 19, 1987, Truax | eased Sharpley's
truck to Utimate. Habetz and Commercial |nsurance claimthat this
| ease anmpbunts to a sublease under the original |ease. Shar pl ey
al so leased the sane truck to Utinmate in a separate docunent.
This was clainmed to be a confirmation by Sharpley of the subl ease
of his truck to Utimte.

On Cctober 5, 1987, Sharpley, driving the truck he | eased,
collided wwth a H ghway Departnent dunp truck. The collision
kill ed one hi ghway enpl oyee, Robert Evans, and i njured anot her one,
M chael Mtchell. That sanme day, Sharpley inforned Habetz of the
accident. Habetz attenpted to report it to Byrd, but did not reach
himtill the next day, OCctober 6, 1987. The M ssissippi Hi ghway
Patrol investigated the accident, and Sharpley advised the
patrol man that he owned the truck but that it was | eased to Truax.
The hi ghway patrolman found Truax placards on both doors of the
truck but did not see any other nanme on the truck.

On Novenber 3, 1987, Evans' heirs sued Sharpley and Truax in
M ssi ssippi state court. Truax was served with sumons and a copy
of the conplaint filed by Evans on Novenber 10, 1987. Habet z
called Byrd, and Byrd directed Habetz to forward the summons and
conplaint to him and then he would forward it to MucKenzie
| nsurance Agency. The next day Habetz forwarded the docunents to
Byrd. Accordingtotheir file, MacKenzi e received the docunents on
Novenber 26, 1987. The clains clerk at MacKenzie testified that

she forwarded the docunents that sanme day by United States mail to



the clainms office of Industrial Insurance in San Francisco,
Cal i forni a.

The next known person to see the docunents was an adjustor
with Industrial |nsurance, M. Hickman, who "discovered" the
summons and conplaint on his desk on Decenber 17, 1987. The
foll ow ng day, Hi ckman enployed a lawfirmto represent |ndustri al
| nsur ance.

Meanwhi | e, on Decenber 11, 1987, a default judgnent in the
amount of $5 mllion had been entered agai nst Sharpley and Truax.
Prior to that, the attorney for the Evans fam |y had phoned Habet z
and inquired as tothe liability limts of the i nsurance and Habet z
advised that it was $5 mllion. Additionally, prior to the default
judgnent, the Evans' attorney had called Habetz and notified him
that no one had filed an answer in the suit. Habetz testified that
after both of those calls fromthe attorney, he had relayed this
information to Byrd at Universal.?

On Decenber 29, 1987, a notion to set aside the default
j udgnment was fil ed. On February 26, 1988, a letter was sent to
Comrercial Insurance informng them (for the first tine) of the
accident and the lawsuit.® On March 4, 1988, a hearing was held on
nmotion to set aside the default judgenent. On April 21, 1988, the

state court set aside the default judgnent as to Sharpley, but as

2Byrd was not called as a witness at this trial.

At the tinme of the accident the insurance policy issued by
Comrerci al Insurance to Truax did not cover Sharpley's truck;
however, the required BMC-90 endorsenent was attached to the

policy.



to Truax only the anmount of damages was set asi de.

On July 23, 1988, a "wit of inquiry hearing" was held in
state court at which Sharpley and Truax were represented by the | aw
firmhired by Industrial Insurance. Five days later, Industrial
| nsurance wote aletter to Commercial |Insurance, demanding that it
assune the defense of Sharpley and Truax. | ndustrial |nsurance
al so sent a reservation of rights letter to Truax.

On August 1, 1988, the state court entered judgnent on the
wit of inquiry against Truax in the amount of $418, 965. 50. On
August 16, 1988, Industrial Insurance paid that judgnent wth
i nterest. On Novenber 30, 1988, the court granted Sharpley's
nmotion to dismss the Evans suit as to him because Industrial
| nsurance had paid the damages in full. Additionally, Industrial
| nsurance settled the Mtchell claimfor $70, 000.

CONCLUSI ONS OF THE DI STRI CT COURT

In the court below, Industrial Insurance argued that the
defendants were liable on the following three theories: fraud,
contract, and the equitable theory of unjust enrichnent. The court
rejected the allegation of fraud, finding that although there was
sone indication that Universal Managenent and Utinmate were
attenpting to defraud the trucking and insurance conpanies,
| ndustrial |Insurance had not shown by cl ear and convi nci ng evi dence
that Habetz or Truax was guilty of fraud. U tinmate and Universal
were no longer in business at the tine the lawsuit was filed and
were not naned as defendants.

The court also rejected the contract claim against Truax.



I ndustrial Insurance argued that the insurance policy issued to
Utimate did not cover Truax because the | eases were invalid, and
thus, Truax had to reinburse Industrial |nsurance pursuant to the
express requirenents in the BMC90 endorsenent. The BMC-90
endor senent provides that an i nsured nust rei nburse the i nsurer for
any paynent made but not covered under the policy. The court found
that this theory failed because the position of Industria
| nsurance was that Truax was not an insured. Additionally, relying
on Canal Insurance Co. v. First CGeneral |Insurance Co., 889 F.2d 604
(5th G r.1989), the court held that Industrial |Insurance was
precl uded fromusing the BMC-90 endorsenent to obtain relief on a
contract theory from Commercial |nsurance.

Finally, the court granted Industrial |nsurance recovery on
its claim that Truax and Comercial |Insurance were unjustly
enriched as a result of Industrial Insurance paying the Evans'
judgnent and Mtchell's settlenent. The court further awarded
I ndustrial Insurance its attorneys' fees.

1. ANALYSI S
A. VWHETHER TRUAX WAS UNJUSTLY ENRI CHED.

Truax and Commercial |nsurance argue that Truax and Shar pl ey
were insured under the policy issued by Industrial |Insurance to
Utimte. Thus, they argue that the paynents nade by I|ndustrial
| nsurance did not result in unjust enrichnent.

It is undisputed that Utinmte Transportation had a valid
i nsurance policy in existence on OQctober 5, 1987, that was issued

by Industrial Insurance and that policy included a hired auto



provi sion, along with the required BMC-90 endorsenent. The di spute
is whether Sharpley's truck, which was |eased to Truax and
"subl eased” to Utimte, was covered under the hired auto
provi si on.

The district court opi ned that | ndustri al | nsur ance
"m st akenl y" paid the judgment pursuant to the BMC-90 endor senent . *
Apparently the district court found that the paynent by Industri al
| nsurance was "m staken" because Truax did not transfer exclusive
possessi on and control and use of the truck to U timate pursuant to
the | eases, and thus, the | eases violated certain | CC regul ati ons.
Bench Opinion at 684-88 (citing 49 CF.R Section 1057.11(c)). As
the appellants point out, the trial court did not specifically
address the coverage provided by Industrial Insurance, but seened
to assune that if Utimate's | eases violated | CC regul ations, then
I ndustrial |Insurance had no coverage of the accident.

The parties are in vigorous dispute regarding whether the
| eases were valid and whether Truax was covered under the hired
auto provision of Utimate's insurance policy.® Assum ng w thout
deciding that Industrial Insurance did not have coverage of the
accident in question, it nust be determned whether Truax was

unjustly enriched. The M ssissippi Suprene Court has opined as

4 'nits brief, however, Industrial admts that both it and
Comrercial Union were |iable to nenbers of the public under the
BMC- 90 endor senent.

°See Carolina Casualty Insurance v. Underwiters |nsurance
Co., 569 F.2d 304, 313-14 (5th Cr.1978) (to determ ne coverage,
this Court |ooks to the express terns of the policy and can | ook
to | ease agreenents and | CC regul ations).
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follows on the concept of unjust enrichnent:

The Restatenent of Restitution ... provides, if paynent is
made, even by mstake, to a creditor of a third person to
satisfy a just debt of that third person, the payor has no
right of restitution of or fromthe third party. Restatenent
of Restitution 8§ 14(1) (1936). Accord, United States .
Bedf ord Associates, 713 F.2d 895, 905 (2nd G r.1983),
Equi | ease Corp. v. Hentz, 634 F.2d 850, 853 (5th G r.1981),
and Strubbe v. Sonnenschein, 299 F.2d 185, 191-92 (2nd
Cir.1962). To be sure, thisis not soif the third person has
procured the m stake or participated in or caused a breach of
sone duty inposed in law, but where nothing like this has
happened, the enrichnent is not unjust and the payor nust
instead ook to the party whose debt has been paid, through
subrogation or sone such theory.

Omi bank v. United Sout hern Bank, 607 So.2d 76, 92 (M ss. 1992).
In the case at bar, the district court, wthout citation of
authority, found that Truax had been unjustly enriched:

The third theory of recovery by Industrial Indemity is
one of unjust enrichnment and is asserted agai nst Truax and
Comrercial Union. [Its argunent against Truax is that since
Truax had the excl usive possession, control, and use of the
equi pnent at the tinme of the accident and was required to
assune conplete responsibility therefor wunder the |1CC
regul ations, that Truax was liable ultimately for the danages
that it caused; that Industrial Indemity mstakenly paid
t hose damages on behal f of Truax; and therefore that Truax
was unjustly enrichnment and should be reinbursed. The Court
agrees with Industrial Indemmity and wll hold that |Industrial
Indemmity is entitled to i ndemmity under the theory of unjust
enri chnent agai nst Truax....

Bench Opi nion at 693 (enphasi s added).

Al t hough the district court found that Truax was unjustly
enriched, it did not determ ne whet her Truax procured the "m st ake"
or participated in or caused a breach of sone duty inposed in | aw.
Nonet hel ess, the court's statenents in the context of rejectingthe
claimof fraud against Truax indicate that the court did not find
Truax procured the "m stake":

The Court finds that although there is indication that
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Uni ver sal Managenent and U ti mate were engaged i n sone type of
fraudul ent schene to defraud not only Industrial | ndemity but
al so the trucking conpanies fromwhich it solicited business,
that the plaintiff has not proved by clear and convincing
evidence, which is required in regard to proof of fraud, that

Habetz or Truax Truck Lines was gquilty of any fraud and

accordingly finds that the Plaintiff has failed to prove its

all egations under its theory of fraud as to Habetz and Truax.

Additionally, we note that Truax paid a substantial anount
(approxi mately $1500 per nonth) to Universal in order to be covered
under Utimte's insurance policy, and Industrial I|nsurance does
not dispute that it received a premumfromU timte for the hired
auto coverage. W are inclined to agree with the district court's
observation that Universal and Utimte nmy have engaged in a
schene to defraud Industrial and Truax. Accordingly, because the
district court refused to find any wongful conduct on the part of
Truax as alleged by Industrial Insurance, and because the court
found not only that Industrial |Insurance had failed to prove that
Truax was guilty of any fraud, but also (at least inplicitly) found
that Truax was a victim of this schenme, the finding of unjust
enri chnment cannot be uphel d.

B. WHETHER COMVERCI AL | NSURANCE WAS UNJUSTLY ENRI CHED.

It is wundisputed that the insurance policy issued by
Commerci al Insurance to Truax in effect at the tinme of the accident
did not cover Sharpley's truck. However, pursuant to the BMC- 90
endorsenent attached to that policy, Comrercial |nsurance could

have been held liable for a judgnent against Truax up to the

$750,000 policy limt.® The court bel ow found:

SPursuant to the terns of the endorsenent, Conmercial Union
then coul d have recovered from Truax any anmount that was not
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that since Comercial Union was responsible under the
endorsenent for any judgnent and clains against Truax while
operating this truck, since it was in the exclusive
possession, control, and use of Truax and further, since

I ndustrial Indemity had, in effect, paid the obligation of

Comrer ci al Uni on, Commercial Union has been unjustly enriched

by the paynent of Industrial |ndemity.
Bench Opi nion at 694 (enphasis added).

This Court has explained that "[wjhere ... a policy does not
provide coverage for nonlisted vehicles except to third-party
menbers of the public through operation of | CCformendorsenent BMC
90, the policy provides no coverage for purposes of disputes anong
insurers over ultimate liability." Canal |Insurance Co. v. First
Ceneral Insurance Co., 889 F.2d 604, 611 (5th G r.1989). The court
below, in its analysis of the contract claim against Comercia
| nsurance, acknowl edged the holding in Canal, and stated that
"[t]he Court's wunderstanding of this part of Canal is that
I ndustrial Indemmity nmay not use the endorsenent coverage in order
to obtain relief fromCommercial Union." Bench Opinion at 692-93.
Neverthel ess, as set forth above, the district court found that
Comrerci al I nsurance had been unjustly enriched because it woul d
have been |iable under the endorsenent.

Apparently recognizing this conflict in the district court's
opi nion, Industrial Insurance argues that it does not seek to
recover fromComercial |nsurance under the "endorsenent but under

the equitable doctrine of wunjust enrichnment for clains which

Comrerci al shoul d have pai d because of the BMC endorsenent."” This

covered by the policy.
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argunent is not persuasive.’ Industrial Insurance seeks through
the back door what this Court has not allowed through the front
door. Indeed, this Court has observed that the policy behind the
endorsenent is to assure that injured nenbers of the public would
be able to satisfy judgnents agai nst negligent truckers. Canal
889 F.2d at 611. "[Tlhis policy has no application to coverage
di sputes anong insurers.” |1d. Moreover, it strains logic to find
that, as a matter of M ssissippi |aw, because Industrial |Insurance
conplied with this federal policy, Commercial |nsurance was
unjustly enriched.? Finally, Commercial Union did absolutely
nothing toincur liability for Industrial's paynent under an unj ust
enrichnment theory. Accordingly, the district court's finding that
Comrerci al I nsurance was unjustly enriched cannot stand.
CONCLUSI ON

For the reasons set forth above, we REVERSE the district
court's judgnent awarding Industrial I|nsurance recovery on its
unjust enrichnment clains and RENDER a take nothing judgnent in

favor of Commrercial | nsurance and Truax. REVERSED AND RENDERED.

I'ndustrial also argues that Canal is distinguishable
because, in that case, one of the insurance conpani es provided
coverage w thout regard to the BMC-90 endorsenent, and in this
case, neither of the insurance conpani es provide coverage w t hout
the endorsenent. W find this to be a distinction without a
di fference.

8This is especially true in light of Industrial's adn ssion
that "[it] is not disputed by either insurer that the BMC 90
endor sement woul d render either Industrial or Commerci al
responsible for the clains asserted by the nenbers of the
public."
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