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Appeal from the United States District Court for the Southern
District of M ssissippi.

Bef ore REYNALDO G GARZA, DeMOSS and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

Appel | ant Dennis Moran (" Moran") appeals the district court's
granting of The Kingdom of Saudi Arabia's ("Saudi Arabia") notion
to dism ss Moran's conplaint pursuant to FED. R Qv. P. 12(b)(1). The
nmotion was predicated upon |ack of subject matter and personal
jurisdiction under the Foreign Sovereign Immunities Act of 1976
("FSIA"), 28 U S.C. 8§ 1602, et seq. The court dism ssed Mran's
conplaint, finding that none of the exceptions to the FSIA applied
to the facts of the case, and that Saudi Arabia was therefore
i mune fromthe court's jurisdiction. WE AFFIRM

FACTS AND PROCEDURAL HI STORY

On Decenber 21, 1987 Master Sergeant Al - Shareef ("Al -Shareef")
was driving an aut onobi | e owned by Master Sergeant Al -Qahtani ("Al -
Qahtani") on Keesler Air Force Base ("Keesler") in Biloxi,
M ssi ssi ppi when he apparently failed to yield the right of way in
disregard of the traffic signal at an intersection and struck the
side of another autonobile driven by Mran, a civilian barber
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enpl oyed at Keesler by the United States Departnent of Defense.
Moran was seriously injured in the accident, having suffered
permanent injuries to his head, neck and back.

Both Al - Shareef and Al -Qahtani are airnen in the Royal Saudi
Arabian Air Force tenporarily assigned to Keesler by the Saudi
Arabian Air Force to receive air traffic controller training
pursuant to a contract that Saudi Arabia had entered into with the
United States Air Force. At the tinme of the accident, Al-Shareef
was driving from his dormtory to the base hospital in order to
make a doctor's appointnent for an alleged "personal illness,"”
whi ch had been schedul ed during a break fromhis training classes
that day. By virtue of their assignnent to Keesler, Al-Shareef and
Al -Qahtani were entitled to receive nedical benefits and health
care at the base hospital, although they were instructed during
their orientation at Keesler to schedule "routine" doctor
appoi ntnents during non-training hours.

Al - Shareef and Al -Qahtani were authorized to own personal
vehi cl es, but they were instructed that if they chose to do so they
were required to maintain insurance and to agree to obey base
traffic laws and regul ations. Al -Shareef and Al - Qaht ani obt ai ned
aut onobi | e i nsurance and | i cense tags, and each contri buted his own
money to pay for the autonobile expenses. Neither the United
States nor the Saudi Arabian governnent ever reinbursed them for
the purchase price of the autonobile or for any expenses relating
to it. Both Al -Shareef and Al -Qahtani used the autonobile for

per sonal reasons.



Moran filed suit against the United States Departnment of the
Air Force, the United States Secretary of Defense, Saudi Arabia,
Al - Shareef and Al-Qahtani based on personal injury and other
related clains arising out of Al-Shareef's negligent failure to
obey traffic signals and Al -Qahtani's negligent entrustnent of his
vehicle to Al -Shareef. Moran further alleged that Saudi Arabia was
i abl e under the doctrine of respondeat superior for the negligence
of Al -Shareef and Al -Qahtani. After allowi ng discovery on the
jurisdictional issue, the district court dism ssed the conplaint
agai nst Saudi Arabia pursuant to Rule 12(b)(1) for |ack of subject
matter and personal jurisdiction, denying Mran's request for an
evidentiary hearing.? The court found that none of the exceptions
to the Foreign Sovereign Imunities Act applied to the facts of the
case, and that Saudi Arabia was therefore immune fromthe court's
jurisdiction.

STANDARD CF REVI EW
W review de novo the district court's granting of Saud

Arabia's notion to dismss for |ack of subject nmatter and personal
jurisdiction due to Saudi Arabia's imunity under the FSIA. Walter
Fuller Aircraft Sales v. Rep. of Philippines, 965 F.2d 1375, 1383
(5th Cr.1992). The court's denial of an evidentiary hearing is
subject to an abuse of discretion standard of review Wchita
Falls Ofice Associates v. Banc One Corp., 978 F.2d 915, 918 (5th
Cr.1992), cert. denied, --- U S ----, 113 S.C. 2340, 124 L. Ed. 2d

The district court also dismssed Moran's clai ns agai nst
the United States Departnent of the Air Force and the Secretary
of Defense. However, Moran does not seek appeal on that ruling.
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251 (1993). The court's factual determ nations nay be set aside
only if clearly erroneous. Villar v. Cowey Maritine Corp., 990
F.2d 1489, 1497 (5th Cr.1993), cert. denied, --- US ----, 114
S.C. 690, 126 L.Ed.2d 658 (1994).
JURI SDI CTI ONAL | MVUNI TY UNDER THE FSI A

The general rule under the FSIA is that foreign states are
imune from the jurisdiction of the United States Courts. 28
US C § 1604 (1994). However, a district court can exercise
subject matter jurisdiction over a foreign state if one of the
statute's exceptions apply. | d. The foreign state bears the
burden of persuasion on the issue of immnity under the FSIA but
once a prima facie showi ng of imunity has been made, the plaintiff
seeking to litigate in the district court bears the burden of
comng forward with facts showng that an exception applies.
Walter Fuller Aircraft Sales, 965 F.2d at 1383.

Moran contends that the district court erred in dismssing his
conplaint for lack of subject matter and personal jurisdiction
because the di sputed jurisdictional facts concerning i mmunity under
the FSIA were inextricably intertwned wth the nerits of
respondeat superior liability alleged in his claim He argues that
the district court erroneously applied a 12(b)(1) standard to
resol ve the jurisdictional issue on the basis of facts dispositive
of the nerits as well as the jurisdictional issue, and that instead
the court shoul d have applied a summary j udgnent standard. Because
the affidavits submtted to the court contained di sputed facts, the

application of the sunmary judgnent standard woul d have resulted in



the court's denial of Saudi Arabia's notion to dismss.

The Sixth Crcuit has been the only circuit thus far to
resolve the issue of the standard to be applied by the district
court in resolution of the issue of jurisdictional inmunity under
the FSIA In Gould, Inc. v. Pechiney Ugine Kuhlmnn,? the Court
reasoned t hat because sovereign inmunity under the FSIAis inmunity
fromsuit, not just fromliability, "postponing the determ nation
of subject matter jurisdiction until sone point during or after
trial would be inappropriate.” Gould, 853 F.2d at 451. | ndeed,
this Court has previously held that imunity under the FSIA is
effectively lost if a case is permtted to gototrial. See Stena
Rederi AB v. Com sion de Contratos del Comte Ej ecutivo Ceneral
923 F.2d 380, 385 (5th Cir.1991).

A FED. R QVv.P. 12(b)(1) notion for | ack of subject matter and
personal jurisdiction nust be considered by the district court
before other challenges "since the court nust find jurisdiction
before determning the validity of a claim" Gould, 853 F.2d at
450, citing Bell v. Hood, 327 U.S. 678, 682, 66 S.C. 773, 776, 90
L.Ed. 939 (1946). Wen a party challenges subject natter
jurisdiction, the court is given the authority to resolve factual
di sputes, along with the discretion to devise a nethod for nmaking
a determnation with regard to the jurisdictional issue. See Land
v. Dollar, 330 U S. 731, 735 and n. 4, 67 S.C. 1009, 1011 and n.
4, 91 L.Ed. 1209 (1947); see also WIlianson v. Tucker, 645 F.2d
404, 413 (5th CGr.), cert. denied, 454 U S 897, 102 S.Ct. 396, 70

2853 F. 2d 445, 450 (6th G r.1988).
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L. Ed. 2d 212 (1981). The court's authority to consider evidence
presented beyond the pleadings allows it to devise a procedure
which may include <considering affidavits, allowng further
di scovery, hearing oral testinony, conducting an evidentiary
heari ng. See CGould, 853 F.2d at 451. If the court chooses to
al |l ow addi ti onal discovery, it should belimted to only that which
is necessary to determne the prelimnary jurisdictional issue.
| d.

In review ng Saudi Arabia's 12(b)(1) notion to dismss, the
district court devised a procedure allowing additional limted
di scovery on the issue of jurisdictional immunity under the FSIA.
After discovery was conplete, the district court considered the
allegations of the conplaint along with the evidence produced
during discovery including: Moran's affidavit, Al-Shareef's
declaration and a wtness's deposition. Therefore, we find that
the district court did not err in applying a 12(b)(1) standard in
determning the jurisdictional immunity issue under the FSIA.
Further, the district court did not abuse its discretion in denying
Moran's request for an evidentiary hearing. A court "may" consider
oral evidence along with witten, but an evidentiary hearing is not
required. WIIlianmson, 645 F.2d at 413. The court's consideration
of the availability of Al -Shareef and Al -Qahtani to testify, having
already returned to Saudi Arabia, and the anple witten evidence
before the court support its decision to deny Mran's request for
an evidentiary hearing.

TORTI QUS ACTI VI TY EXCEPTI ON



Moran asserts that the "tortious activities" exceptionto the
general rule of immunity under the FSIA applies in this case. This
exception provides that a foreign state is not inmune from suit
wher e noney damages are sought for | osses of property or personal
injury caused by the tortious acts or omssions of its officers or
enpl oyees. De Sanchez v. Banco Central De N caragua, 770 F.2d
1385, 1398 (5th Cir.1985).% However, a foreign state does not | ose
its presuned immunity fromjurisdiction nerely because one of its
officers or enployees conmmts a tortious act or om ssion. The
exception can only be net if the officer or enpl oyee of the foreign
state was acting within the scope of his enploynent at the tine he
commtted the tortious act or omssion. Liu v. Republic of China,
892 F. 2d 1419, 1425 (9th G r.1989), cert. dism ssed, 497 U S. 1058,
111 S .. 27, 111 L.Ed.2d 840 (1990). Therefore, the "scope of
enpl oynent™ provision of the "tortious activity" exception  requires
a finding that the doctrine of respondeat superior applies to the

tortious act or om ssion conmmtted by the officer or enployee of

3The "tortious activities" exception provides in pertinent
part:

(a) A foreign states shall not be immune fromthe
jurisdiction of the courts of the United States or of
the States in any case—

(5 ... in which noney damages are sought against a
foreign state for personal injury or death, or damage
to or loss of property, occurring in the United States
and caused by the tortious act or om ssion of that
foreign state or of any official or enployee of that
foreign state while acting within the scope of his

of fice or enploynent....

28 U.S.C. § 1605(a)(5) (1994).
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the foreign state. ld., citing Joseph v. Ofice of Consulate
Ceneral of Nigeria, 830 F.2d 1018, 1025 (9th Cr.1987), cert.
denied, 485 U. S. 905, 108 S.C. 1077, 99 L.Ed.2d 236 (1988).

The district court properly applied Mssissippi law in
determ ning whether, at the tinme of the accident, Al-Shareef's act
of driving to the hospital on Keesler for a doctor's appoi ntnent
was Wi thin the scope of his enploynent as required by the "tortious
activity" exception under the FSIA. State |law, not federal common
| aw, governs whether an officer's or enployee's action is within
the scope of enploynent in determning the applicability of the
FSIA. First Nat'l Cty Bank v. Banco Para el Conercio Exterior de
Cuba, 462 U. S. 611, 622 n. 11, 103 S. C. 2591, 2598 n. 11, 77
L. Ed. 2d 46 (1983); Liu, 892 F.2d at 1425. Under M ssissippi |aw,
a determnation that an enpl oyee's conduct falls within the scope
of enpl oynment under the doctrine of respondeat superior requires a
finding that the conduct was perfornmed "incident to the ultinmate
pur pose which constitutes [the enpl oyee's] job." Marter v. Scott,
514 So.2d 1240, 1242 (M ss. 1987).

Moran argues that Al-Shareef's act of driving to the base
hospital during duty hours to receive nedical attention was
incidental to his training assi gnment because he was assisting his
enpl oyer by ensuring he would be able to performhis duty to attend
training classes. At the tinme of the accident, he had a duty to
obey mlitary regulations on base, including traffic signals.
Therefore, his trip to the base hospital during normal training

hours constituted, at nbst, a mnor deviation which did not take



his actions outside the scope of his enpl oynent.

Acting on its authority to resolve disputed facts, the
district court found that at the tinme of the accident Al -Shareef
was driving to the hospital on Keesler for personal reasons. The
court's findings contain a detailed account of the substantia
anount of supporting evidence. Therefore, we hold that the
district court's resolution of disputed facts regardi ng the reason
why Al -Shareef was driving to the hospital on Keesler was not
clearly erroneous. Further, we hold that the district court did
not err in concluding that Al -Shareef's trip to the base hospital
for personal reasons was outside the scope of his enploynment. Al-
Shareef's duty was to receive training on Keesler, not to nake
trips to the base hospital. Even if he was required to seek
medi cal attention at the tinme of the accident, he was in control of
all the details surrounding the task assigned: he was free to
choose howto get nedical treatnment; where to get it; and when to
get it.

CONCLUSI ON
For the reasons stated above, the judgnent of the district

court 1s AFFI RVED



