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Bef ore GOLDBERG KING and WENER, G rcuit Judges.
WENER, Circuit Judge:

Def endant s- Appel | ants Ai rbus I ndustrie, GI.E ("A rbus") and
its subsidiary, Aeroformation ("AeF"), (collectively "Airbus
Def endants") were sued in state court. The Airbus Defendants
renoved this case to federal court, where they sought inmunity from
suit wunder the Foreign Sovereign Imunities Act ("FSIA").!
Jurisdiction for this renoval was based on two distinct grounds:
diversity jurisdiction under 28 U S C. 8§ 1332, and "federal
guestion" jurisdiction under the FSIA and 28 U.S.C. 88 1441 & 1330.

In an earlier order, the district court had concl uded that the
Ai rbus Defendants did not qualify as instrunentalities of foreign
states. The Airbus Defendants i medi ately appeal ed t hat order, but
in an unpublished opinion ("Airbus 1")? we dism ssed that appea
for lack of jurisdiction and remanded the case to the district
court. On renmand, the district court concluded that there was no
diversity jurisdiction))hence no subject matter jurisdiction))and
accordingly remanded the case to state court wunder 21 U S.C
8§ 1447.

Once agai n the Airbus Def endants are before us seeking revi ew,
claimng, inter alia, that the FSIA order is an order that may be
consi dered separate fromthe order to remand under the "separable

order" doctrine; hence appellate review of the FSI A order is not

Codified at 28 U S.C. 8§ 1602-11.

2Airbus Industrie v. Linton, No. 92-7564 (5th Cir. Feb. 24,
1993) .




precl uded by 8 1447. As expl ai ned bel ow, however, the FSI A order
is not "conclusive" and thus not a separable order under
controlling jurisprudence. Moreover, as the FSIA order will have
no preclusive effect on state courts, we can find no injustice here
that would warrant recalling our mandate in Airbus | so as to
consider the nerits of that order.

The Ai rbus Defendants al so cl ai mthat we may revi ewt he renmand
order because the remand was erroneously based on a "post-renoval "
event, i.e., a stipulation that effectively nmade one of the
plaintiffs "statel ess," thereby destroying diversity jurisdiction.
We concl ude, however, that 8§ 1447 interdicts our jurisdiction to
review remands for |ack of subject matter jurisdiction, even if
such remands are erroneously based on post-renoval events.
Accordingly, this appeal is dismssed.

I
FACTS AND PROCEEDI NGS

Two sets of plaintiffs sued, anong others, the Airbus
Defendants in two separate suits in a Texas state court for danages
caused by a plane crash in India. The Airbus Defendants renoved
t hese cases to federal court, where they were consolidated w thout
objection into one case "for all purposes.” The Airbus Defendants
asserted two independent bases for jurisdiction: 1) diversity
jurisdiction under 28 U S. C. 8§ 1332, and 2) "federal question"
jurisdiction under the FSIA and 28 U.S.C. 88 1441(d) & 1330(a).
Once in federal court, the Arbus Defendants filed a notion for

dismssal, claimng that: 1) they were imune fromsuit under the



FSI A, and 2) they were not subject to in personamjurisdiction. In
addition, the Airbus Defendants requested di sm ssal on forum non
conveni ens grounds. |In response, the plaintiffs filed a notion to
remand.

In a published order, the district court ruled that neither
Airbus nor its subsidiary, AeF, were instrunentalities of foreign
states.® The essence of that ruling by the district court is that,
even assumng that the interests of several foreign countries may
be conbined, ("pooling"), the interest of one of the foreign
countries here at issue))Gernmany))could not be included in this
particul ar pool. According to the district court, Gernmany's
interests could not be pooled with the interests of other countries
because Germany did not own a majority interest in the conpanies
t hrough which Germany held its ownership interest in the Airbus
Def endants("tiering").* Absent inclusion of Germany's interest,
neither Airbus Defendant had a majority of its shares owned by a
foreign state (or states) as required by 28 U S.C. 8 1603(b)(2).

The Airbus Defendants i nmedi ately appealed this order of the
district court. |In that appeal ))Airbus I))we dism ssed for | ack of
appel late jurisdiction.® W concluded that, although denials of
motions to dismss for lack of FSIA inmmunity generally are

appeal abl e despite their interlocutory nature, the district court

SLinton v. Airbus Industrie, 794 F. Supp. 650 (S.D. Tex.
1992) .

‘1 d. at 652-53.

SAirbus Industrie v. Linton, No. 92-7564 (5th Cir. Feb. 24,
1993) .




had failed to rule on the entirety of the notion before it,
specifically, on the issues of jurisdiction in personam and forum
non conveniens. In remanding, we required the district court to
"rule on plaintiffs' notions to remand and defendants' notions to
di sm ss expeditiously."®

Sonetinme after we remanded to the district court but before it
ruled on the remanded issues, the Airbus Defendants entered into
joint stipulations with plaintiffs regarding the residency and
travel patterns of certain of those plaintiffs. Presumably the
Ai rbus Defendants agreed to enter into these stipulations in an
ef fort to bolster their forum non conveniens argunent.
Unfortunately for those def endants, though, these stipul ati ons were
to have an undesired effect.

When the district court did issue its final order on remand
from Airbus |, it addressed))but did not rule upon))the issues
remai ning in the Airbus Defendants' notion to dismss, ruling only
on the plaintiffs' notion to remand. After noting that it would
have dism ssed on either in personam jurisdiction or forum non
conveni ens grounds, the district court observed that there was "a
fly in this ointnent." That fly had been spawned by the joint
stipulations that had the effect of recognizing one of the
plaintiffs to be a "statel ess" person for jurisdictional purposes,
t hereby destroying diversity jurisdiction. As that court's earlier
order had rejected the FSIA as a basis for "federal question"

jurisdiction, the district court concluded that it |acked subject

°l d.



matter jurisdiction altogether, and remanded accordi ngly, stating:
“I't is further ORDERED that Plaintiffs' Mtion to Remand i s GRANTED
FOR LACK OF SUBJECT MATTER JURISDICTION . . . ." Presumabl y due
toits lack of jurisdiction, the district court declined to issue
any order or ruling on the Airbus Defendants's notion to dism ss.

Encouraged to do so by the district court,” the Airbus
Defendants tinely appeal ed; and the district court stayed its
remand order pending resolution of this appeal.

I
DI SCUSSI ON

A. Jurisdictional Bar of § 1447(d) and the FSIA

Subsection (c) of 8§ 1447 provides in pertinent part that: "If
at any tinme before final judgnent it appears that the district
court lacks subject matter jurisdiction, the case shall be
remanded. "® Subsection (d) of that sane section provides: " An
order remanding a case to the State court fromwhich it was renoved
is not reviewabl e on appeal or otherw se."® The Suprene Court has
made abundantly clear that subsection (d) operates as an absol ute

bar to appellate review, stating that 8§ 1447(d) speaks in terns of

‘Despite its remand for |ack of subject matter jurisdiction,
the district court believed that the FSIA Order was separabl e and
appeal abl e, stating:

As the Court understands it, an order remandi ng a case

for lack of subject matter jurisdiction is not

revi ewabl e on appeal. However, Defendants are entitled

to appeal the Court's previous ruling that they are not

foreign sovereigns as defined by the Foreign Sovereign

| mmunities Act ("FSIA").

828 U. S.C. § 1447(c) (enmphasis added).
°28 U.S.C. § 1447(d).



an "unm st akabl e conmmand” so as to preclude review of remands for
grounds stated in 8§ 1447(c) "by appeal, nandanmus, or otherw se."?

Al beit under distinguishable circunstances, we addressed the
relationship between the FSIA and the jurisdictional bar of

8§ 1447(d) in Mbil Corp. v. Abeill General Insurance Co.'* ©Mbbil

had sued several insurance conpanies in a declaratory judgnent
action in state court. One of those insurance conpanies, the
| nsurance Conpany of Ireland ("ICI"), clainmed that it was an
instrunmentality of a foreign state under the FSIA and renoved to
federal court. Presumably because it was engaged in a comerci al
activity inthe United States, I1Cl made no claimto i nmunity?!?; |Cl
nonet hel ess contended that its status as an instrunentality of a
foreign state entitled it to a bench trial in a federal forumunder
the FSIA and 28 U. S.C. 8 1441(d). The district court disagreed,
concluding that ICl was not an instrunentality of a foreign state,
and consequently remanded to the state court))at |east in partSQfor
| ack of subject matter jurisdiction.?®

On appeal, ICl argued that the FSIA fell within an exception
to 8§ 1447(d). Specifically, it claimed that the decision on FSIA

immunity is typically a substantive one that would term nate the

0See Gravitt v. Southwestern Bell Tel. Co., 430 U S. 723
(1977) (per curiam; Thernmtron Products, Inc. v. Hermansdorfer,
423 U.S. 336, 343 (1976).

11984 F.2d 664 (5th Cr. 1993).

12See 28 U. S.C. § 1605(a)(2) (providing that i munity does
not apply to certain types of commercial activity).

1B d. at 665-66.



litigation before remand if imunity were granted. I Cl al so
observed that denials of sovereign imunity are subject to
interlocutory appeal. |1C thus reasoned that unique FSI A concerns
justified reviewng the district court's "substantive" decision
denying foreign-state status.

In Mobil we flatly rejected ICl's argunent. W first stated
t hat Congress enacted 8§ 1447(d) so that state court actions could
proceed without delay if the district court remanded for |ack of
jurisdictionsQregardl ess of the correctness of the district court's
jurisdictional decision. W then rejected any attenpt to cloak
an FSIAjurisdictional call with a substantive mantel, stating that
"*Ta]lthough the existence of renoval jurisdiction may depend on
substantive matters, the absence of renoval jurisdiction is a
procedural defect governed by § 1447(c)."® W concluded with the
recognition that even though an unreviewed remand naySQas a
practical mattersQwork a deprivation of inmunity, such a risk was
inplicit in Congress's decision not to create in the FSIA an

express exception to non-reviewability.?’

B. Attenpts to Avoid the 8 1447 Jurisdictional Bar

Agai nst the harsh backdrop of Mbil and 8§ 1447 the Airbus

41 d. at 666.
151 d.
%] d. (quoting Hopkins v. Diohin Titan Int'l, Inc., 976 F.2d

(
924, 926 (5th Gir. 1992)).

6
7ld. The court in Mbil also noted that this circuit had

refused to create inplicit exceptions to 8 1447(d) in other
contexts. |d.



Defendants raise a plethora of imginative theories to encourage
our finding of jurisdictionto hear this appeal. Unfortunately for
the Airbus Defendants, however, none of these theories "hang
t oget her."
1. Separability Doctrine

The Airbus Def endants contend that the district court's ruling
on their status under the FSIA is a "separable order" reviewable
apart fromthe decision to remand. They urge that Mbil does not
control here becausesqQunli ke the defendant in Mbil SQthe Airbus
Def endants do not seek review of the district court's order of
remand; rather, they seek review of the FSIA order itself.
Additionally, note the Airbus Defendants, the defendant in Mbil
did not claim imunity and likely could not have, given the
commercial activity exception,!® whereas the Airbus Defendants
vigorously assert their entitlenment to immunitysQwhich typically
gives rise to an order that is immedi ately appeal abl e under the
Cohen col l ateral order doctrine. Although the Airbus Defendants
make an appeal i ng argunent, we nust conclude that the FSI A order is
not "separable" and hence not reviewabl e on appeal.

The notion that certain orders may be reviewed on appeal if
such orders are "separable" from the order of remand origi nated

with the Suprene Court's decisionin Gty of Waco v. United States

Fidelity & Guaranty Co., 293 U S. 140 (1934). In Gty of WAco

Curtis Boggs filed suit in Texas state court against the city of

Waco, Texas, and its contractor, Conbs & G ade, for danages Boggs

18 See 28 U.S.C. 8§ 1605(2).



al | egedly caused by a street obstruction.?® The city then brought
United States Fidelity Conpany & Quaranty Conpany ("Fidelity"),
surety on a bond of Conbs & Gdade, into the suit by way of a
"cross-action," alleging that Fidelity "was |iable under the bond
to pay what ever anmount m ght be adjudged due by the Gty by reason
of the fault [Conbs & G ade]."?® Fidelity renoved the case to
federal court, and Boggs noved for a variety of relief, including
that the entire case be remanded or that the case against Fidelity
be di sm ssed and the remai nder of the case remanded. %

In a single order, the district court denied Boggs' notion to
remand the entire case but granted the notion to dism ss the cross-
action, finding that as to Boggs' cause of action "the Fidelity
Conpany was an unnecessary and inproper party."? Because this
di sm ssal elimnated diversity jurisdiction, the court remanded t he
remai nder of the case for lack of subject matter jurisdiction.?

The Suprene Court eventually determ ned that the remand order
did not preclude appellate review of the dism ssal order, stating:

True, no appeal lies fromthe order of remand; inlogic and in

fact the decree of dism ssal preceded that of remand and was

made by the District Court while it had control of the cause.
| ndi sputably, this order is the subject of an appeal; and, if

not reversed or set aside, is conclusive upon the [city of
Waco] .

19 Gty of Waco, 293 U.S. at 141.

20 1d.

21 1d. at 141-42.
22 1d. at 142,

23 |d

10



The Court al so explained that although "a reversal cannot affect
the order of remand, . . . it wll at least, if the dismssal of
the [city's] conplaint was erroneous, remt the entire controversy,
wth the Fidelity Conpany as a party, to the state court for such
further proceedings as may be in accordance with |aw "2

I n determ ni ng whet her an order is "separable" and t hus can be

af forded appellate review under Gty of WAco, we have focused on

| anguage in the Court's opinion suggesting that an order is
"separabl e" froman order of remand if it precedes that of remand
"inlogic and in fact" and is "conclusive," i.e., it wll have the
precl usive effect of being functionally unreviewable in the state
court.? Although the district court's FSIA order in the instant
case may have preceded the court's order of remand "in logic and in

fact," we cannot say that it was "conclusive." In light of the

district court's ultimte conclusion that the entire case had to be

24 1d. at 143-44.

% See, e.qg., John G & Marie Stella Kenedy Menorial Found.
v. Mauro, 21 F.3d 667, 670 (5th Cr. 1994) (determning that the
district court's dismssal of § 1983 clains barred by the
El event h Amendnent before its remand of pendent state |aw clains
was revi ewabl e on appeal); Mtchell v. Carlson, 896 F.2d 128 (5th
Cir. 1990) (concluding that the portion of a remand order that
resubstituted an individual for the United States as defendant
and thus destroyed renoval jurisdiction was revi ewabl e on appeal
because it was separable fromthe remand order and final for
pur poses of appeal); Adans v. Sidney Schafer & Assocs., Inc. (In
re Adans), 809 F.2d 1187, 1189 (5th Cr. 1987) (explicitly
observing that unless the district court's "reinstatenent” order
were reviewed on appeal, it would be "functionally unrevi ewabl e"
by the state court); cf. Soley v. First Nat'l Bank of Commerce,
923 F. 2d 406, 419 (5th Gr. 1991) (explaining that district
court's determnation that the plaintiff's clains were not within
t he boundaries of ERI SA pre-enption was a "jurisdictional
finding" under the facts of the case that could be revi ewed by
the state court on remand and thus was not "separable").

11



remanded for |ack of subject matter jurisdiction, the district
court's determnation that the FSIA is inapplicable to the Airbus
Def endants can be deened a jurisdictional finding under the facts
of this case and, as such, can be reviewed by the state court upon

remand. ?® Under City of Waco and the jurisprudence of this circuit,

the district court's FSIA order is therefore not "concl usive" upon
the Airbus Defendants so as to be "separabl e" and hence revi ewabl e
by this court.
2. Non-Preclusive Nature of FSIA O der
I n apparent recognition of our inability to review the FSIA

order sinpliciter, the A rbus Defendants proffer two argunents.

First, they suggest that if no other alternative nethod exists for
acquiring jurisdiction, we should exercise our inherent powers to
recall our earlier mandate "to prevent injustice."” |In support of
this contention, the Airbus Defendants point out that they have
assi duously pursued their claimof immunity, both at trial and on
appeal. Yet their appeal in Airbus I was dism ssed as premature
and their second appeal is being treated as "too late."?” The

Ai rbus Defendants conclude that such a result effectively deprives

26 Soley, 923 F.2d at 409-410 (indicating that findings nade
for the purpose of determning federal jurisdiction have no
precl usive effect on the state court); see Nutter v. Mnongahel a
Power Co., 4 F.3d 319, 322 (4th Gr. 1993); Baldridge V.

Kent ucky-Ghi o Transp., Inc., 983 F.2d 1341, 1347-50 (6th Cr.
1993); Witman v. Raley's Inc., 886 F.2d 1177, 1181 (9th Cr.
1989); see also Mbil, 984 F.2d at 666 (rejecting an attenpt to
cloak an FSI A jurisdictional call with a substantive mantel).

2'\\¢ observe the Airbus Defendant recognized this problem
early-on in their Petition for Panel Rehearing presented to the
Airbus | panel. Unfortunately, such foresight is of little help
her e.

12



them of inmmunity, thereby working an injustice that))given the
absence of ot her options))can only be prevented here by a recall of
the mandate. The poignancy of this claimis enhanced by the fact
that the Airbus Defendants have, at l|least facially, presented a
strong factual and legal claimof inmunity. 28

Al t hough the Airbus Defendants are correct in asserting that

we have authority to recall our mandate "to prevent injustice,"?®

28As noted in Part |, the resolution of the Airbus
Def endants' claimof immunity turns on whether through "tiering"
a foreign state's ownership interest can be attributed when that
foreign state did not own a majority interest in the conpany that
held the ownership interest in Airbus. The district court
answered this question in the negative. See Linton, 794 F. Supp.
at 653-54. Hence, Germany's interests could not be pool ed since
Cermany failed to own a majority interest in the conpanies
t hrough which Germany held its ownership interest in the Airbus
Defendants. The controlling statute, however, erects no explicit
bar to the nethods by which a foreign state may own an
instrunentality, nmerely requiring that the entity claimnng
i muni ty))not its parent))have "a majority of [its] shares or
ot her ownership interest . . . owned by a foreign state or a
political subdivision thereof." 28 U S.C. 81603(b)(2). There is
no mention of "voting" or "control" majority, thus equitable or
beneficial majority ownership is not expressly prohibited from
servi ng.

We al so observe that the district court questioned whet her
the interests of two or nore foreign states could be conbi ned,
comenting that "pooling" appears to be forecl osed by the use of
the state ("singular") in the FSIA Linton, 794 F. Supp at 652.
Thi s reasoni ng probably should be examned in light of the rules
of statutory construction, e.g., 1 U S C 81 (providing that
"words inporting the singular include and apply to several
persons, parties, or things" unless the context indicates
otherwise), and in |ight of the cases in which the pooling issue
has been considered. See, e.qg., Le Donne v. Gulf Air, Inc., 700
F. Supp. 1400, 1405-06 (E. D. Va. 1988) (concluding that pooling
was allowed); International Ass'n of Machinists & Aerospace
Wrkers v. OPEC, 477 F. Supp. 553, 568-69 (C.D. Cal. 1979)
(assum ng sane), aff'd on other grounds, 649 F.2d 1354 (9th Cr.
1981), cert. denied, 454 U S. 1163 (1982); R os v. Mrshall, 530
F. Supp. 351, 371 (S.D.N. Y. 1981) (assum ng sane).

2%See 5THAOR R 41.2; see also, e.q., Masinter v. Tenneco

Gl Co., 934 F.2d 67, 68 (5th Gr. 1991) (stating that a nmandate

13



we discern no such injustice here. Significantly, the district
court's conclusions regarding the FSIA status of the Airbus
Def endants were "jurisdictional"” under the facts of this case; they
t hereby have no preclusive effect on the state courts.3 Thus, the
only consequence of not recalling the mandate here is that the
Airbus Defendants nust have the nerits of their FSIA clains
determned by a state court rather than by a federal court. As
such, there is no "injustice," for our counterparts in the state
system are conpetent to address the Airbus Defendants' clains of
i munity under the FSI A 3 Accordingly, we decline their invitation
to recall the mandate of Airbus |

The Airbus Defendants argue in the alternative that the
district court's failuretorule is itself an appeal abl e deni al of
i nuni ty. In support of this claim the A rbus Defendants cite

Helton v. denents,® in which we held that a failure to rule on a

motion for imunity may itself constitute an appeal abl e deci si on.

They poi nt out correctly that Helton is prem sed on the notion that

may be recalled only to prevent injustice); Canal Ins. Co. V.
First Gen. Ins. Co., 901 F.2d 45, 46-47 (5th Cr. 1990)
(recalling mandate to nodify it so that the district court could
consi der awarding interest).

0See Soley v. First Nat'l Bank of Conmerce, 923 F.2d 406,
409 (5th Gr. 1991) (concluding that orders construed as
"jurisdictional" and that lead to renmand under 8§ 1447 do not have
precl usive effects on state courts); Mbil, 984 F. 2d at 666
(observing that state courts would be able to reconsider the FSIA
i ssues after renmand).

31See 28 U.S.C. 88 1602, 1603-11 (providing statutory grant
of concurrent jurisdiction to state courts to resolve FSIA
suits).

32787 F.2d 1016, 1017 (5th G r. 1986).
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a refusal torule on a notion for inmunity effectively denies that
i munity by subjecting the defendants to the burdens of trial))the
sane expense and exposure that foreign sovereign immunity is
desi gned to prevent.3 The Airbus Defendants conplain that they are
i ndeed suffering here fromthe very harmthat Helton envi si oned and
sought to prevent. They insist that, by "refusing" to rule on
their nmotion to dismss, the district court has subjected themto
a remand and the likelihood of trial in state court.

Al t hough we synpat hi ze with the Airbus Defendants's plight, we
do not read Helton as applicable to the instant facts. In Helton,
the refusal to rule subjected the defendants to the burdens of
trial, thereby effectively negating the defendant's inmunity. As
noted here, however, the refusal to rule))even if it can be
properly characterized as such®))nerely neans that the Airbus
Defendants's clainms to imunity will be considered by the state

courts instead of by a federal appellate court. Thus, unlike the

3 d. at 1017.

34The district court refused to rule on the motion to
di sm ss on remand because it concluded that it |acked subject
matter jurisdiction. Refusing to rule under these circunstances
was proper. See, e.9., Inre Carter, 618 F.2d at 1098. Thus,
the only valid conplaint left is that the district court refused
to rule before the first appeal. But unlike the court in
Hel t on))
which explicitly refused to rule on the imunity issue))the
district court in the instant case did in fact nmake such a
ruling; it nmerely did so in a formthat was presuned to be
unappeal able owing to that court's failure to rule on the other
grounds raised in the notion to dismss. Because we concl ude
that the Airbus Defendants's are not precluded fromreurging
their imunity defense in state court, we need not, and therefore
do not, decide whether a ruling on imunity in a formthat is
deened unappeal able is itself a "refusal to rule" subject to
appeal .

15



defendants in Helton, the Airbus Defendants have not Dbeen
effectively denied their clainmed inmmunity; they sinply nust have
that issue resolved in a different forun))one which undoubtedly
consider federal jurisprudence to be instructive, albeit non-
bi ndi ng.
3. Mandanus and § 1447

The Airbus Defendants al so contend that 1) the district court
remand was based on a "post-renpval event"SQthe «citizenship
stipul ati onsQ2) such remand neant that the case was originally

"properly renovabl e,” and 3) the remand for this post-renoval event
was t hus not based on a ground enunerated in 8 1447(c). Therefore,
conclude the Airbus Defendants, this remand is reviewable by
mandarnus. 3

We find this argunent intriguing yet unpersuasive. Initially,
we note that mandanus adds nothing to the authority of this court
to review jurisdictional remands under 8§ 1447. \Wen such a remand
order is not reviewable by appeal it is not reviewable

"ot herw se. "36

Turning to the nerits of the Al rbus Defendant's contention, we

3*The Airbus Defendants al so argue that this stipulation
applied to only one of the two cases that had been consoli dated
here. Hence, the order remandi ng both cases for |ack of subject
matter jurisdiction was in error. Such an argunment m sapprehends
the nature of the bar in 8§ 1447: |If a district court remands for
| ack of subject matter jurisdiction, then that remand order may
not be reviewed even if it were clearly erroneous. E.g.,
Tillman, 929 F.2d at 1028.

%See 28 U.S.C. § 1447(d); Gavitt, 430 U.S. at 723
(hol ding that we cannot use mandamus to review a remand order
that woul d not be reviewable by direct appeal).

16



observe that))even if this stipulation can properly be consi dered
a "post-renoval" event®))we have twi ce before concluded that
jurisdictional remands prem sed on post-renoval events are not

revi ewabl e. In Tillman v. CSX Transport,?® the district court

remanded for |ack of subject matter jurisdiction based on a post-
renoval event))the joinder of a state agency. Despite the fact
that this decision was clearly wong))and that it was based on a
post -renoval event))we held that it was nonet hel ess non-revi ewabl e
because the remand was granted on 8§ 1447(c) jurisdictional
grounds. ®° Tillman nerely followed our prior precedent, In re

Merrimack Mutual Fire I nsurance Co., % in which we stated that such

remands are not reviewable in |ight of Suprene Court precedent and

the statutory policy of avoiding substantial delays caused by

3"The plaintiffs argue that no post-renoval event is
i nvol ved here, as the stipulation nerely related to the
plaintiffs status at the tinme of renoval. Cf. Asociacion
Naci onal de Pescadores v. Dow Quim ca, 988 F.2d 559, 565 (5th
Cir. 1993) (concluding that affidavit which nerely clarified the
anount in controversy at tinme of renoval was not a post-renpva
event). The Airbus Defendants claimthat the stipulation itself
is the post-renoval event; according to themthe stipulation did
not relate back to the plaintiffs status at the tinme of renoval
because the district court had previously held that the
plaintiffs' petition estopped themfrom contesting that status.
cf. St. Paul Mercury Indem Co. v. Red Cab Co., 303 U. S. 283, 290
(1938) (events occurring subsequent to renoval generally do not
oust a district court of jurisdiction). As we conclude that this
stipulation is not reviewable even if it were classified as a
post -renoval event, we need not decide which of the foregoing
characterizations is nore apt.

38929 F.2d 1023, 1025 (5th Gir.), cert. denied, 112 S.Ct.
176 (1991).

¥ d. at 1028-29.
40587 F.2d 642, 647-49 (5th Cr. 1978).
17



appel l ate review.

Finally, we conclude that the attenpt by the A rbus Defendants
to distinguish cases such as Tillman sinply does not work.# The
Ai rbus Defendants argue that Tillman involved the joinder of a
party, one of the grounds expressly enunerated in 8§ 1447(e).
Accordingly, insist the Airbus Defendants, as this is a ground
enunerated in subsection (e) of § 1447, it falls wthin the bar
contained i n subsection (d) of that sane section. The instant case
is thus different, they urge, because it involves a remand based on
a non-enuner at ed groundsQt he | oss of diversity jurisdiction caused
by a change in citizenship status.

But our cases, such as Tillnman, are not based on any purported
"enuner at ed- nonenuner at ed" di stinction between the vari ous grounds
for the lack of jurisdiction. Rather, these cases are prem sed on
the concept that when the district court declares that it 1is
remandi ng for | ack of subject matter jurisdiction, its remand order
may not be reviewed on appeal, no matter how erroneous. The
"operative fact" is the ultimte one))the district court's
conclusion that it no longer has jurisdiction. Efforts to dissect
the reasoning of that <conclusion so as to find appellate

jurisdiction are little nore than veiled attenpts to investigate

“1The Airbus Defendants also cite recent precedent in the
Sixth Grcuit and the Seventh Crcuit that authorizes review of
remands based on post-renoval events. See Baldridge v. Kentucky-
Ghio Transp., 983 F.2d 1341, 1348-49 (6th Gr. 1993); Inre
Shell Gl Co., 966 F.2d 1130, 1132 (7th Gr. 1992). Airbus and
AeF do not argue, however, that these cases recognize any
groundssQsuch as a favorable statutory changesqt hat woul d negate
the precedential force of Tillmn and Merri nmack.
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indirectly the correctness of the district court's conclusion. Qur
concluding statenent in Tillnman regardi ng the non-reviewability of
such error is instructive:

Consequently, having been erroneously renmanded on

8§ 1447(c) jurisdictional gr ounds, this <case is

irretrievably beyond anything we can do about it. e

cannot reviewit by any neans. W enphasi ze our conpl ete

inability to do anythi ng about the trial court's joinder

order, whether interlocutory or final, because what we

cannot review we cannot by sone juridical self-help get

back to federal court.*

111
CONCLUSI ON

| call them the Wards in Jarndyce. They are caged up

with all the others. Wth Hope, Joy, Youth, Peace, Rest,

Life, Dust, Ashes, Waste, Want, Ruin, Despair, Madness,

Death, Cunning, Folly, Wrds, Wgs, Rags, Sheepskin,

Pl under, Precedent, Jargon, Gammon, and Spi nach! 43

Li ke the poor Wards in Jarndyce, the Airbus Defendants have
searched in vain for resolution of their claim W take confort,
though, in the fact that, unlike the Wards in Jarndyce))who were
forever consigned to wander about in the fog of Chancery court))the
Ai rbus Defendants wll be able to have the nerits of their clai mof
FSIA imunity heard, albeit in state court. W are confident that
there the FSIAimmunity claimand its central issues of pooling and
tiering wll receive the full, objective and | earned consi derati on
to which they are clearly entitled.

As we concl ude that, under the peculiar circunstances of this

matter, the district court's remand for |ack of subject matter

“2Ti |l man, 929 F.2d at 1029.
43CHARLES DI CKENS, BLEAK House, ch. 60 (1853).
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jurisdiction deprives us of jurisdiction to review the instant
case, the motions of the Airbus Defendants that we recall the
mandate i n Nunber 92-7564 and that we issue a wit of nandanus are

deni ed; and the notion of appellees that this appeal be dism ssed

i's granted.

DI SM SSED.
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