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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before KING EMLIO M GARZA, and DeM3SS, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Charl es d over appeals fromthe district court's dism ssal of
his application for a wit of habeas corpus. W affirm

I

Gover pled gquilty to one count of arned robbery in
M ssissippi state court in 1971 and was sentenced to serve
ninety-nine years in prison. Followng his conviction in
M ssi ssippi, he was returned to Al abama where he had been serving
atermof life inprisonnent for nurder. Wen he was rel eased from
the Al abama prison on parole in 1988, he was returned to
M ssissippi to serve his ninety-nine-year sentence for arned
robbery. 1n 1989, dover filed a notion for post-conviction relief
in Mssissippi state court, contending that he had not received
effective assistance of counsel, that the indictnent against him
was defective, and that his sentence was excessive under
M ssi ssippi | aw.

The Lauderdal e County G rcuit Court denied Gover's notion on
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the grounds that his clainms were tine-barred, see Mss. Code Ann. 8
99-39-5(2) (1994); Odomv. State, 483 So.2d 343, 344 (M ss. 1986)
(interpreting 8 99-39-5(2) and holding that "[i]ndividuals
convicted prior to April 17, 1984, have three (3) years fromApri
17, 1984, to file their petition for post conviction relief"), and
the M ssissippi Suprene Court affirnmed.

G over thenfiled a petition for a wit of habeas corpus under
28 U S.C. 8 2254 (1988) in federal court. He alleged (1) that he
had been denied his right to a speedy trial, (2) that his counsel
had been ineffective, (3) that the M ssissippi courts had denied
hi m due process by holding that his clainms were tinme-barred, (4)
that his guilty plea was invalid because of the trial court's
failure to satisfy his right to a speedy trial, and (5) that his
extradition fromAl abama to M ssissippi in 1971 was unlawful. The
district court dismssed the first, second, fourth, and fifth of
these clainms without prejudice for failure to exhaust state
remedies, and it dismssed the third with prejudice.

After exhausting his state renedies, Gdover filed a second
habeas petition in which he reiterated all of his earlier clains
except for his challenge to his extradition. The district court
dismssed dover's second petition, holding that 4 over had
procedurally defaulted his federal clains in state court. d over
appealed to this Court pro se, and we appointed counsel to

represent himon appeal.



A over argues that the district court erroneously dism ssed
his ineffective assi stance of counsel clai mw thout a hearing. The
district court declined to reach dover's ineffective assistance of
counsel cl ai mbecause the M ssissippi Suprene Court had rejected it
as tinme-barred under the applicable M ssissippi statute of
[imtations. The district court concluded that because the
M ssi ssippi court's decision rested on an adequate and i ndependent
state |l aw ground, d over's claimwas procedurally defaulted.

"I'n a federal habeas corpus proceedi ng, we reviewthe district
court's legal determ nations de novo." Johnson v. Puckett, 929
F.2d 1067, 1070 (5th Gr.), cert. denied, 502 U S 898, 112 S. C
274, 116 L. Ed.2d 226 (1991). In Col eman v. Thonpson, 501 U. S. 722,
111 S. . 2546, 115 L.Ed.2d 640 (1991), the Suprene Court stated
the procedural default doctrine as foll ows:

In all cases in which a state prisoner has defaulted his

federal clainms in state court pursuant to an i ndependent and

adequate state procedural rule, federal habeas review of the
claimis barred unless the prisoner can denonstrate cause for
the default and actual prejudice as a result of the alleged
violation of federal |aw, or denonstrate that failure to
consider the clains will result in fundamental m scarriage of
justice.

ld. at 750, 111 S.Ct. at 2565.

A over did not allege in his habeas petition that he had cause
for his default or that it caused hi mactual prejudice, and he nade
no show ng of cause or prejudice in the district court. On appeal,
A over argues that he can denonstrate cause for his procedura
default because he was incarcerated in Al abama for the period of
time when the post-conviction statute of limtations went into

effect and ran on his clains. W do not reach this argunent
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however, because G over did not assert it in the district court.
"We have repeatedly held that a contention not raised by a habeas
petitioner inthe district court cannot be considered for the first
time on appeal fromthat court's denial of habeas relief."” Johnson
v. Puckett, 930 F.2d 445, 448 (5th Cr.) (citing cases), cert.
denied, 502 U S. 890, 112 S. . 252, 116 L.Ed.2d 206 (1991); see
also Lincecum v. Collins, 958 F.2d 1271, 1280-81 (5th Gr.)
(holding that petitioner had wai ved one of two specific bases for
i neffective assi stance of counsel claimby failing to present it to
the district court), cert. denied, --- US ----, 113 S.C. 417

121 L. Ed. 2d 340 (1992). Because d over has not denonstrated cause
for his procedural default, we need not consider whether his
inability to bring his Sixth Arendnent claimprejudiced him See
Murray v. Carrier, 477 U. S. 478, 494-95, 106 S. . 2639, 2649, 91
L. Ed. 2d 397 (1986) (hol di ng that habeas petitioner nmust denonstrate
both cause and prejudice to overcone procedural default).

I n addi tion, 3 over has not contended, either in the district
court or on appeal, that he is actually innocent of the arned
robbery to which he plead guilty. |Indeed, he clearly admts in his
habeas pleadings that he conmtted the crine. Therefore, the
"mani fest mscarriage of justice" exception to the procedural
default rule does not apply, see id. at 496, 106 S.C. at 2649
("[1]n an extraordi nary case, where a constitutional violation has
probably resulted in the conviction of one who is actually
i nnocent, a federal habeas court may grant the wit even in the

absence of a showi ng of cause for the procedural default."), and



the district court <correctly held that it was barred from
considering Gover's ineffective assistance of counsel claim see
Col eman, 501 U. S. at 757, 111 S. . at 2568 (holding that because
habeas petitioner had failed to denonstrate cause and had not
argued on appeal that federal review of his claimwas necessary to
prevent a fundanmental m scarriage of justice, he was "barred from
bringing the[ ] clainms in federal habeas").
B

G over also argues that the district court erroneously
di sm ssed his excessive sentence claimas procedurally defaulted.
Specifically, he <contends that Mssissippi's post-conviction
statute of limtations cannot bar federal habeas review of his
cl ai m because the M ssissippi Suprene Court does not consistently
apply its statute of [imtations to excessive sentence clains. See
Hat horn v. Lovorn, 457 U. S. 255, 262-63, 102 S. Q. 2421, 2426, 72
L. Ed. 2d 824 (1982) ("[A] state procedural ground is not "adequate'
unl ess the procedural rule is "strictly or regularly followed."' "
(quoting Barr v. Cty of Colunbia, 378 U S. 146, 149, 84 S C.
1734, 1736, 12 L.Ed.2d 766 (1964))). W do not address this
argunent, however, because we hold that even if M ssissippi courts
do not regularly apply the post-conviction relief statute of
[imtations to excessive sentence clains, Gover's claimfails on
the nerits. See Wley v. Puckett, 969 F.2d 86, 104 (5th Cr.1992)

(declining to decide whether M ssissippi regularly enforced its



procedural bar because claimfailed on its nerits).!?

G over contends that his sentence was excessive under the
M ssi ssi ppi Suprene Court's decisionin Stewart v. State, 372 So. 2d
257 (Mss.1979). In Stewart, the defendant was convicted of arned
robbery under Section 97-3-79 of the M ssissippi Code, which
provi des: "Every person who [commits arned robbery] shall be
inprisoned for life in the state penitentiary if the penalty is so
fixed by the jury, and in cases where the jury fails to fix the
penalty at inprisonnment for life in the state penitentiary the
court shall fix the penalty at inprisonnent in the state
penitentiary for any term not l|ess than three (3) years."
M ss. Code Ann. 8§ 97-3-79 (1994). The court interpreted this
provision to nmean that only the jury could sentence a defendant to
life, and if the jury did not do so, the court |acked authority to
inpose a life sentence. ld. at 258. Consequently, in cases in
which the jury does not fix a defendant's sentence at |ife, the
court nust sentence the defendant to a "definite term reasonably
expected to be less than [ife." 1d. at 259.

A over argues that his sentence was excessive under Stewart
because the trial court sentenced him to ninety-nine years in

prison, a termthat is not "reasonably expected to be less than

1See also Smith v. Black, 904 F.2d 950, 971 (5th Cir.1990)
(assum ng w thout deciding that claimwas not procedurally barred
because it failed on its nerits), vacated on ot her grounds, 503
U S 930, 112 S.C. 1463, 117 L.Ed.2d 609 (1992); Johnson v.
Thi gpen, 806 F.2d 1243, 1252 (5th G r.1986) (rejecting claim
because "[t]o the extent the claimmy not be procedurally barred
it nevertheless fails" on the nerits), cert. denied, 480 U. S.
951, 107 S.Ct. 1618, 94 L.Ed.2d 802 (1987).
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life." dover's argunent fails, however, because he was sentenced
under an earlier and crucially different version of the arned
robbery statute. The version under which d over was sentenced
provided in pertinent part: "Every person who [commits arned
robbery] shall be punished by death if the penalty is so fixed by
the jury; and in cases where the jury fails to fix the penalty at
death, the court shall fix the penalty at inprisonnent in the
penitentiary for any termnot |less than three years." M ss. Code
Ann. 8§ 2367 (1942) (enphasis added).? Thus, the trial court's
i nposition of a ninety-nine-year termof inprisonnent was perfectly
proper. See Allen v. State, 440 So.2d 544, 545-46 (M ss. 1994)
(hol di ng that sixty-year sentence for arned robbery, which woul d be
excessive under Stewart, was perm ssible because defendant was
sent enced under pre-1974 arned robbery statute); see also Flegg v.
State, 202 Mss. 179, 30 So.2d 615, 616 (1947) (hol ding that, under
pre-1974 statute, sentence of I|ife inprisonment was wthin
sentencing court's discretion when jury failed to fix penalty at
deat h) .

A over argues that the state courts' references to Stewart in
their decisions rejecting his petition for post-conviction relief
i nply that they consi dered his sentence excessi ve under M ssi ssi ppi

| aw. * Al though we agree that the M ssissippi Suprene Court is "the

2The M ssi ssippi | egislature anended the arned robbery
statute in 1974. See Act of Apr. 23, 1974, ch. 576, § 4, 1974
M ss. Laws 863, 865.

3The M ssi ssippi Suprene Court referred to its holding in
Stewart in its recitation of the procedural history of dover's
case and pointed out that d over had not sought review of his
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final authority on the neaning of Mssissippi law," Stringer v.
Bl ack, 503 U. S. 222, 234, 112 S. C. 1130, 1139, 117 L.Ed.2d 367
(1992), the M ssissippi Suprene Court did not hold that G over's
sentence was excessive. Instead, it ruled on procedural grounds,
and any inplication regarding the legality of dover's sentence
under Stewart is nerely dicta. Therefore, based on the M ssi ssi pp

Suprene Court's decisionin Allen, we hold that 3 over's excessive

sentence claimfails on the nerits.*

sentence in light of the Stewart decision wthin the applicable
statute of limtations. See Gover v. State, 572 So.2d 881

(M ss.1990). Because it ruled on procedural grounds, however,
the court did not reach the question of whether d over's sentence
was excessive under Stewart. Id.

The Crcuit Court of Lauderdale County had simlarly
held that d over's excessive sentence claimwas time-barred,
but it stated, in dicta:

The third ground asserted by the Petitioner is
intriguing. Stewart v. State, 372 So.2d 257

(M ss.1979) did declare that a trial judge has no
authority to sentence a defendant convicted of arned
robbery to a termin the penitentiary exceeding his
life expectancy absent a jury verdict of alife
sentence. (Obviously, a 99 year sentence given to this
defendant in 1971 is excessive under the Stewart
criteria.

G over v. State, No. 89-CV-045-(R), slip op. at 2
(Lauderdale County Cir.Ct. May 5, 1989), aff'd, 572 So.2d
881 (M ss.1990). The court did not consider the M ssissipp
Suprene Court's decision in Allen, however, and the
reasoning behind its dicta is unclear.

“'n his pro se brief, A@over also argues that the
M ssi ssippi statute of limtations for petitions for
post-conviction relief cannot apply to himon coll ateral review
because it is a new rul e under Teague v. Lane, 489 U. S. 288, 109
S.C. 1060, 103 L.Ed.2d 334 (1989). This argunent fails,
however, because Teague concerned the retroactive application of
court-made rules of crimnal procedure, not state statutes. See
489 U.S. at 299-300, 109 S.Ct. at 1069.



111
For the foregoing reasons, we AFFIRM the district court's

di sm ssal of G over's habeas petition.

A over also raises a nunber of clains in his pro se
reply brief, but "[t]his Court wll not consider a claim
raised for the first tinme in a reply brief." Yohey v.
Collins, 985 F.2d 222, 225 (5th G r.1993).
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