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Appeal from the United States District Court for the Southern
District of Texas.

Before REYNALDO G GARZA, WENER and EMLIO M GARZA, Circuit
Judges.

REYNALDO G GARZA, Circuit Judge:

Appellant Palnmer, an inmate of the Texas Departnent of
Crimnal Justice, filed a 8 1983 suit against prison guards
al l eging the use of excessive force against him A jury trial was
held and the jury returned a verdict in favor of the defendants.
Appel I ant now appeal s the judgnent alleging that the |ower court
erred in instructing the jury, erred by dismssing his Batson
nmotion, and erred by allowing testinony in violation of Rule 615.
For the reasons discussed below we affirm

Procedural Hi story

Appel lant filed his original § 1983 claimpro se and in form
pauperis on Novenber 18, 1985. After a pretrial hearing before
Honor abl e Lynn Hughes, the claimwas di sm ssed with prejudi ce under
28 U.S.C. 8§ 1915(d). Appellant appealed to the Fifth CGrcuit, and
on August 13, 1990, this Court issued a judgnent reversing the

district court and remanding the case for further proceedings.



Pal mer v. Lares, 912 F.2d 1466 (5th Cr.1990). After remand, the
district court ordered Appell ant to respond. Receiving no response
the district court dismssed the case for want of prosecution on
Decenber 14, 1990. Appellant agai n appeal ed, and this Court issued
a judgnent on May 28, 1991, vacating the district court's decision
and remandi ng the case. Pal mer v. Lares, 934 F.2d 1261 (5th
Gir.1991).

On second remand Appellant's case was heard by Mgistrate
Judge John Froeschner. The parties consented to a jury tria
before the magi strate judge. The jury returned a verdict for the
def endants and judgnent was entered on March 11, 1993. Appell ant
now brings his third appeal before this Court.

Fact s

Appel l ant contends that three guards canme to his cell,
handcuffed him and began a destructive search of his cell. Wen
he questioned the guards' actions they responded by beating him
repeatedly. He was then taken to a nurse, exam ned, and returned
to his cell. Upon his return, Appellant was again beaten by the
guar ds. Appel l ant pleaded with the other inmates to call for
assi stance. Appellant was exam ned a second tine; the nurse noted
bl eeding fromthe ear and a possi ble skull fracture. Appellant was
subsequently flown to a hospital. At the hospital no fracture was
detected and the bleeding fromthe ear was attributed to an ear
infection. The only injuries noted by the hospital were a hemat oma
on the left side of Appellant's face and tenderness.

Di scussi on



| . Jury Instructions
Appel | ant contends that the jury instructions were inproper.
The magistrate judge instructed the jury concerning Appellant's
excessive force claim under the Shillingford! standard. The
i nstruction provi ded:
In order to prove that the defendants used excessive force in
vi ol ation of the Ei ghth Arendnent, the plaintiff nust prove by
a preponderance of the evidence that the force used by the
def endants was grossly disproportionate to the need for the
use of force under the circunstances, that the force was
inspired by malice rather than carel ess or unw se excess of
zeal, and that the force used proximately caused a severe
injury to the plaintiff.
Appel | ant objected arguing that the Hudson? standard should be
used; instead of "severe injury" the court should have used the
term"harm"

Trial judges are normally accorded "wide latitude in
fashioning jury instructions." Bender v. Brumey, 1 F. 3d 271, 276
(5th Gr.1993). The trial court, however, nust properly instruct
the jury on the applicable | aw and guide the jury to an intelligent
understanding of the issues in the case. | d. This Court will
reverse the trial court only if the charge, taken as a whole
| eaves this Court with "substantial and ineradi cabl e doubt whet her

the jury has been properly guided in its deliberations.” | d.

Furthernore, this Court will not reverse if it finds that the

1Shillingford v. Hol mes, 634 F.2d 263, 265 (5th Cir.1981)
(abrogated by Valencia v. Wggins, 981 F.2d 1440 (5th Cr.),
cert. denied, --- US ----, 113 S.Ct. 2998, 125 L.Ed.2d 691
(1993)).

2Hudson v. MM Ilian, 503 U.S. 1, 112 S.Ct. 995, 117 L.Ed.2d
156 (1992).



chal | enged instruction could not have affected the outcone of the
case. |d.

In Shillingford v. Holnmes this Court, in 1981, required a
showng that the state's action caused "severe injuries, was
grossly disproportionate to the need for action wunder the
circunstances and was inspired by nalice rather than nerely
carel ess or unwi se excess of zeal so that it anounted to an abuse
of official power that shocks the conscience.” Shillingford, 634
F.2d at 265. Appellant contends that the standard applied by the
| ower court should have been reduced to the nere harm standard
enunciated in the United States Suprene Court case of Hudson, 503
Uus 1, 112 S.C. 995, 117 L.Ed.2d 156 (holding that in order to
establish a violation of the cruel and unusual punishnent clause
based on a claimof excessive use of force, a prisoner who shows
unnecessary and wanton infliction of pain is not required to show
serious injury,; a showing of harmis sufficient). The issue
before us is not one of first inpression.

This Court held in Valencia that reasonableness of the
state's action nust be neasured against the law as it existed at
the tinme of the conduct in question. Valenciav. Wggins, 981 F. 2d
1440, 1449 (5th Gr.), cert. denied, --- U S ----, 113 S.C. 2998,
125 L.Ed.2d 691 (1993). "The force which Valencia alleges was
applied to him excessively was wused in 1987, at which tine
Shillingford' s substantive due process standard was the clearly
established law in this circuit for excessive force clains "

| d. The conduct in question—+the alleged excessive use of



force—eccurred on Septenber 23, 1985. Shillingford was decided in
1981 and was the established law as of Septenber 23, 1985.°3
Therefore, the lower court did not err in instructing the jury as
to the proper standard of harm

In examning the jury instructions this Court has becone
aware of an error in the charge of which Appellant did not
conplain. Appellant argued that the |ower court nerely used the
wrong standard of harmin instructing the jury. As discussed above
the lower court did not err in this respect; however, the | ower
court inproperly incorporated the inquiry of qualified inmunity in
its jury charge. Evaluating a defendant's right to a qualified
imunity defense necessitates a two-step inquiry. See King v.
Chide, 974 F.2d 653, 656-57 (5th Cr.1992). First, one nust
determ ne whether the plaintiff has alleged a violation of an
establ i shed constitutional right. Siegert v. Glley, 500 U S. 226,
231, 111 s .&. 1789, 1793, 114 L.Ed.2d 277 (1991). Second, if a
constitutional right has been violated, one nust determne if the
def endant's conduct was objectively reasonable. Spann v. Rainey,
987 F.2d 1110, 1114 (5th Cr.1993).

Under the first step, the officer's conduct is neasured by
"currently applicable constitutional standards."” Rankin v.
Kl evenhagen, 5 F.3d 103, 105 (5th G r.1993). Under the second

step, if there is a constitutional violation, the officer is

3Appel | ant argues that Hudson was the law at the tinme of the
occurrence because the Hudson case arose out of the year 1983.
This argunment is without nerit. Hudson was not decided until
1992 and therefore was not established aw until this tine.
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nevertheless entitled to qualified inmmunity if the officer's
conduct was objectively reasonable as neasured by reference to
clearly established | aw. Anderson v. Creighton, 483 U. S. 635, 638,
107 S. . 3034, 3038, 97 L.Ed.2d 523 (1987); Rankin, 5 F.3d at
105. The magi strate judge failed to instruct the jury on the first
prong of the inquiry. The nmagistrate judge should have first
instructed the jury to determ ne whet her Appel | ant had establi shed
a violation of his E ghth Amendnent rights to be secure from
excessive force. After this instruction, the court should have
instructed the jury as to the law in effect at the time of the
i nci dent . The court omtted the first prong and instructed the
jury to evaluate the reasonabl eness of the defendants' conduct
under the lawin effect at the time of the incident.

The issue becones whether this error requires reversal.
There appears to be no case lawon this issue. Although we can not
see how this could "have affected the outcone of the case,"* we
| eave determ nation of this issue for another day. Appel | ant
failed to raise this issue at trial or on appeal, therefore, it is
not properly before this Court. See Carnon v. Lubrizol Corp., 17
F.3d 791 (5th G r.1994) (holding that while this Court l|iberally
construes briefs in determningissues presented for review, i|Issues
not raised at all are waived); Picco v. G obal Marine Drilling
Co., 900 F.2d 846 (5th G r.1990) (holding that an argunent not
presented to the district court nor raised in appellate briefs nor

raised prior to oral argunent was not properly preserved for

‘Bender, 1 F.3d at 276.



appeal ).
1. Batson Mdtion

Appel l ant contends that the |ower court erred by allow ng
counsel for the defendants to use perenptory strikes in a
di scrimnatory manner in contravention to Batson v. Kentucky, 476
US 79, 106 S.C. 1712, 90 L.Ed.2d 69 (1986). During jury
selection the magi strate judge asked Ms. Paul, a nenber of the
venire, whether she and her husband were enpl oyed. She responded
that she was a housewi fe and her husband was retired. Ms. Paul
was the only juror belonging to the sane mnority class as
Appel | ant —Afri can- Aneri can. Defense counsel struck Ms. Paul and
Appel l ant objected with a Batson notion. The magi strate judge
overrul ed the objection on the grounds that he felt that Ms. Paul
was hostile and did not want to be in the courtroom

"We pay great deference to the trial judge's decision
regarding a Batson notion." United States v. Hi nojosa, 958 F.2d
624, 632 (5th Gr.1992). "The trial judge's decision rests upon a
credibility determnation, and, thus, we interfere wth that

decision only if it is <clearly erroneous or an abuse of

discretion.” Id. A judge's decision to allow the exclusion of a
juror because of a given reason, for exanple, insufficient
education, is reviewed under the abuse of discretion standard. 1d.

Whet her the juror actually falls within the given reason, whether
the venireman's education is insufficient, is a factual
determ nation reviewed under the clearly erroneous standard. |d.

Eval uation of a Batson notionis a three step process. First,



t he conpl ai ning party nust nmake a prinma faci e show ng that opposi ng
counsel has exercised perenptory strikes in a discrimnatory
manner . Second, after this showing is nmade, the striking party
must articulate a race neutral explanation of the decision.
Finally, the trial court nust determ ne whether the conplaining
party has successfully proven purposeful discrimnation. Batson,
476 U.S. at 96-98, 106 S. .. at 1722-23.

Appel l ant argues that defendants did not offer a plausible
racially neutral explanation of their use of this perenptory
strike.® Defendants explained that they renmoved Ms. Paul because

"she woul dn't understand a fist fight," she did not showrespect to
the court as evidenced by not standi ng while addressing the court,
she was hostile in response to the court's questions, she appeared
as if she did not want to participate in the trial, and she and her
husband were unenpl oyed. Appellant responded to this argunent by
asserting that at |east one other venireperson did not stand to
address the court, that Ms. Paul was not hostile, and that it was
unfair to characterize her as unenpl oyed. The magi strate judge
overrul ed Appell ant's objection, finding that Ms. Paul was hostile
and that she did not want to be in the courtroom

This Court has held that intuitive assunptions about a
potential juror's interest and attitude can be acceptable as race

neutral explanations for a perenptory challenge. United States v.

Roberts, 913 F.2d 211, 214 (5th G r.1990), cert. denied, 500 U S.

5I't is not contested that Appellant nade a prima facie
show ng of discrimnation.



955, 111 S. C. 2264, 114 L.Ed.2d 716 (1991). The reasons the
magi strate judge gave for overruling the Batson objection are
revi ewed under the abuse of discretion standard. Because attitude
and deneanor have repeatedly been found to be valid reasons, the
magi strate judge did not abuse his discretion. Wether Ms. Pau
did not actually want to participate in the trial and was hostile
is reviewed under the clearly erroneous standard.® Appellant has
failed to showthat this finding was clearly erroneous. Therefore,
we find no error requiring reversal.
I1l. Rule 615

Appel  ant contends that the lower court erred by permtting
the jury to consider the testinony of Dr. Brockman and Nurse
McCel vy, who had conversed with each other after Nurse MCel vy had
testified, but before Dr. Brockman's testinony was heard
Appel | ant argues that the conversation between the two w tnesses
was in violation of rule 615 and resulted in tailored testinony.

Rul e 615 provides that the court nay order w tnesses excluded so

The magi strate judge articul ated his reasons for denying
t he notion:

| felt as though she—the feeling that |I got from
the answers she gave nme was |ike | have got better

things to do than sit in this courtroom | have got
better things to do than to |listen to sone judge ask ne
about ny life. | felt the hostility that M. Shortes
had pointed out. | would say that just so you wll
know the basis of nmy ruling. That's the only basis of
my ruling ... But the hostility to the answers to the
Court, | sensed it as well. That to me is her

denmeanor. And | think the Defendants can nmake a strike
based on their feelings of a prospective juror. And
for that reason and that reason alone, I'mgoing to
sustain—+'mnot going to find a Batson violation.
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t hat they cannot hear testinobny of other witnesses.’” The purpose
of the rule is to prevent witnesses fromtailoring their testinony
to that of another witness's testinony. See United States v.
Wlie, 919 F.2d 969, 976 (5th Cr.1990). A district court's
decision to admt testinony in violation of Rule 615 is reversed
only if the violation resulted in sufficient prejudice and is an
abuse of discretion. | d. In determ ning whether an abuse of
di scretion occurred, this Court focuses on whether the witness's
conversati on concerned substantive aspects of the trial and whet her
the court all owed opposi ng counsel an opportunity to explore fully
the conversation. |Id.

Foll ow ng Nurse MCelvy's testinony, the nagistrate judge
cautioned her not to discuss her testinony wth any other
W t nesses. Nurse MCelvy, at defense counsel's direction,
tel ephoned Dr. Brockman before Dr. Brockman was called to the
st and. This conversation was revealed in Dr. Brockman's
cross-exam nation. After Dr. Brocknman conpl eted his testinony, the
magi strate judge exam ned Dr. Brockman to determ ne whether his
conversation with Nurse MCelvy affected his testinony and
concluded that it did not.

Appel  ant contends that Dr. Brockman's testinony was altered
and tailored by his conversation with Nurse MZCel vy. Al t hough
Appellant refers to parts of Dr. Brockman's testinony that were

allegedly affected, Appellant does not explain how they were

"W nust assune that the |l ower court or the parties invoked
The Rul e.

10



affected. The defendants argue that the only reason Nurse MCel vy
called Dr. Brockman was to establish that certain notations were in
fact made by anot her physician and not an assistant as Dr. Brockman
t hought. Nurse McCelvy's testinony was not discussed.

Appel  ant contends that the tailored testinony is evident when
one conpares Dr. Brockman's testinony at trial to his testinony in
an earlier deposition. The excerpt to which Appellant refers
i nvol ves an attenpt to i npeach Dr. Brockman based on his answers in
a deposition. However, Appellant does not point out what portion
of or how Dr. Brockman's testinony was allegedly altered. The
m nor di screpanci es bet ween t he deposi tion and t he
cross-exam nation involve words such as "probably" versus "m ght"
and single word answers versus the sane answer with el aboration.
For exanple, during his deposition Dr. Brockman was asked if an
earache, vertigo, or dizziness wuld be aggravated under certain
condi ti ons. Dr. Brockman responded that it probably woul d. At
trial Dr. Brockman was asked the sane question and he responded
that it mght but that he was not one hundred percent sure.

W find no indication that the |lower court abused its
discretion by permtting the jury to consider the testinony of the
W tnesses. Dr. Brockman's testinony did not appear to be affected
by his conversation with Nurse MCelvy; Appellant failed to
i ndi cate how Dr. Brockman's testinony was altered; and the |ower
court gave Appellant anple opportunity to explore fully the
conversation on cross-exan nation. Accordingly, we affirm the

| ower court.
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