UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7173

HAROLD WAYNE ENLOW (Angel a Deat on, Donat hon Enl ow,
Li sa Janes and Martha Enl ow, as
Per sonal Representatives of appell ant
Har ol d Wayne Enl ow, for Substitution in the
Pl ace and Stead of the Appellant Harold Wayne Enlow), et al.,

Pl ai ntiffs-Appellants,

VERSUS

TI SHOM NGO COUNTY, M SSI SSI PPI, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi

(January 6, 1995)

Bef ore REYNALDO G GARZA, DeEMOSS, and PARKER, Circuit Judges.
PER CURI AM

The plaintiffs filed a 8 1983 suit agai nst Ti shom ngo County,
County Sheriff Ri chard Dobbs, and State Hi ghway Patrol |nvestigator
Jim Wall, alleging that the defendants violated the plaintiffs'
constitutional and state conmmon |aw rights. The district court
ruled for the defendants on a variety of notions. The plaintiffs

appeal ed, and we now affirm



l.
The facts in this case are described at |length in our opinion

di sposing of an interlocutory appeal in this case. See Enlow v.

Ti shom ngo County, 962 F.2d 501, 503-06 (5th Cr. 1992) (Enlowl).

We recount only a portion of those facts here. Thr oughout the
1980s, Harol d Wayne Enl ow owned and, with the hel p of his daughter,
Angel a Deaton, operated a skating rink in luka, Mssissippi. In
Septenber 1988, he | eased the prem ses to a Tennessee conpany t hat,
according to Enlow, represented to himthat the prem ses would be
used for non-profit bingo ganmes. Tishom ngo County | aw enf or cenent
officials received a tip that, in fact, the prem ses were being
used for illegal ganbling. On the night the "bingo gane" opened,
Sheri ff Dobbs, Investigator Wall, and several other officers raided
t he prem ses.

Enl ow chall enged Dobbs' authority to raid the operation,
whereupon Enlow was arrested for interfering with the raid.?
Pursuant to Mssissippi law at the tinme of his arrest, Enlow was

required to post a two percent bond fee, or $60, for executing his

!Enl ow specifically was charged with violating a M ssissi ppi
| aw whi ch prohi bits anyone from opposing the seizure of ganbling
funds. The statute reads as foll ows:

Any person or persons who shall oppose the seizure of any such

nmoneys or appliances by an officer or person so authorized to

make it, shall, on conviction thereof, be liable to a penalty

of fifteen hundred dollars; and any person who shall take any

part of said noney after the said seizure shall be decl ared,

shall be guilty of a m sdeneanor, and on conviction thereof,

shal |l be fined and i npri soned, at the discretion of the court.
Mss. CobE ANN. § 97-33-19.



$3,000 security bond to be released fromjail.? The interference

charge against Enlow ultimately was "nol. prossed"® in February
1989. Dobbs testified below that he urged that the charge, which
is a msdeneanor offense, be dropped so that he could present a
broader range of charges to the next grand jury, whose term was
scheduled to begin in April 1989. Dobbs expected the charges to

include the m sdeneanor interference charge along with various

ganbl i ng-rel ated charges, one of which is a felony.*

The plaintiffs® filed this 8§ 1983 suit in March 1989. They
originally conplai ned:

(1) wall and Dobbs violated Enlow s First Amendnent right to

speak out against the raid and his Fourth Arendnent ri ght
not to be arrested w thout probable cause;

2The bond fee statute, at the time of Enlow s arrest, read as
fol |l ows:

Upon every defendant charged with a crim nal of fense who posts

a cash bail bond, a surety bail bond or property bail bond

conditioned for his appearance at trial, there is hereby

i nposed a fee equal to two percent (2% of the face val ue of

each bond or twenty dollars ($20), whichever is greater.
Mss. CobE ANN. 8 99-1-19(2) (Supp. 1990).

5This term is short for "nolle prosequi," whereby the
prosecutor declares that he will not prosecute the case further.
BLACK' S LAWDICcTiONaRY 945 (5th ed. 1979). The nol. pros. order was
entered by the county's Justice Court in February 1989. The term
presumably carries no double jeopardy inplications because, as
di scussed below, the state eventually indicted and tried Enlow,
along with Deaton, for various ganbling-rel ated of fenses.

“The previous grand jury term had expired in Septenber 1988,
meani ng no felony indictnents could be issued between Septenber
1988 and April 1989.

The plaintiffs include not only Enlow and Deaton but al so
Harol d Enterprises, Inc., which owed a | easehold interest in the
skating rink.



(2) the statute pursuant to which Enlow was arrested ("the
interference statute") is facially unconstitutional under
the free speech clause of the First Amendnent;

(3) the two percent bond fee statute ("the bond fee statute")
at that tinme was facially unconstitutional under the due
process clause of the Fourteenth Anmendnent and the
taki ngs clause of the Fifth Anendnent; and

(4) Dobbs violated the plaintiffs' Fourth Anmendnent right
agai nst i nproper seizures.

No cri m nal charges agai nst Enl ow and Deat on wer e pendi ng when t hey
filed their suit. However, Assistant District Attorney (ADA)
Rol and CGeddi e, as pl anned, presented a broader range of offenses to
the grand jury in April 1989. Under Ceddie's instructions,
| nvestigator Wall testified before the grand jury regarding the
events surrounding the raid. Vll was the only wtness who
testified. The grand jury indicted Enl ow and Deaton for various
ganbling-rel ated offenses, whereupon Enlow (for the second tine)
and Deaton (for the first tine) had to pay two percent of their
bond as a fee. The two were prosecuted but were never convicted of
any of the offenses.

In response to the crimnal prosecution, the plaintiffs
anended their conplaint in April 1989 to include a retaliation
claim against Wall and Dobbs. The plaintiffs specifically
conpl ai ned:

(1) wall and Dobbs violated Enlow s and Deaton's First
Amendnent rights to sue the officers without retaliation;
and

(2) wall and Dobbs violated Enl ow s and Deaton's Fourteenth
Amendnent right against malicious prosecution AND their

state law rights agai nst malicious prosecution and abuse
of process.



After considerable discovery, the plaintiffs and Wall each noved
for summary judgnent. VWal | noved for summary judgnent in June
1990° as to the § 1983 clains and the state law nmalicious
prosecuti on/ abuse of process clains. He specifically argued that
he was entitled to qualified imunity fromany clains arising out
of Enlow s and Deaton's arrest in Septenber 1988. In addition
VWal| argued that he was entitled to absolute immunity from any
clains arising from his grand jury testinony. The plaintiffs,
meanwhi l e, noved for sunmmary judgnent in July 1990 on their
constitutional challenges to the interference statute and the bond
fee statute.

The district court issued its ruling in Novenber 1990. See
Enl ow v. Tishom ngo County, 1990 W. 366913 (N.D. M ss. 1990). The

court first addressed the plaintiffs' notion for summary judgnent
as to the constitutionality of the two statutes. The court found
that the interference statute was not facially invalid because it
"I's capable of construction that respects the first anendnent.”
The court al so concl uded that the bond fee statute viol ated neither
the fourteenth nor the fifth anendnents. The court then addressed
VWll's notion for sunmary judgnent. The court denied Wall's
motion, finding that whether Wall was qualifiedly inmune (i.e.

whet her Wall acted as a reasonable officer with a reasonable

under standi ng of the plaintiffs' constitutional rights) was a fact

Wall had noved for summary judgnent in April 1989, prior to
any discovery. He argued that he was entitled to qualified
immunity fromany of the plaintiffs' clainms. The district court
denied Wl l's notion in Septenber 1989.
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i ssue. The court also rejected Wall's claimof absolute inmunity
regarding his grand jury testinony. VWal | appealed the court's
denial of his sunmmary judgnent notion. W held that the dispute
over the facts regarding Wall's cl ains of i munity was genui ne and,

therefore, affirnmed the district court's ruling. See Enlowl, 962

F.2d at 509-13.

The case then proceeded to trial. Follow ng the presentation
of all the evidence, the defendants noved for a directed verdict as
to the plaintiffs' clains that Wall and Dobbs retaliated agai nst
them for filing the 8 1983 suit. The court granted the notion
The plaintiffs then noved for a directed verdict as to their claim
that Sheriff Dobbs inproperly seized their property. The court
denied their notion. The outstanding clains (i.e., whether the
def endants violated Enlow s first and fourth anmendnent rights when
they arrested him during the raid, and whether Sheriff Dobbs
violated the plaintiffs' fourth anendnent rights when he seized
their property) were submtted to the jury. The jury ruled in
favor of the defendants as to each claim

The plaintiffs now appeal: (1) the court's directed verdict
for Wall and Dobbs on the plaintiffs' retaliation clainms, (2) the
court's ruling on the constitutionality of both the interference
statute and the bond fee statute, and (3) the court's refusal to
direct a verdict for the plaintiffs' claimthat Dobbs inproperly

sei zed their property.



.
A
W review a directed verdict de novo, applying the sane

standard as the district court. Becker v. Paine Webber, Inc., 962

F.2d 524, 526 (5th Gr. 1992). Accordingly, we nust viewthe facts,
and any reasonable inferences that may be drawn therefrom in the

light nost favorable to the non-novant. Turner v. Purina MIIs,

Inc., 989 F.2d 1419, 1421 (5th Cr. 1993). If the facts and
i nferences point so strongly and overwhelmngly in favor of one
party, such that reasonable nen could not arrive at a contrary

verdi ct, the notion should be granted. Boeing Co. v. Shipnman, 411

F.2d 365, 374 (5th Gr. 1969) (en banc). A nere scintilla of
evidence is insufficient to present a question for the jury. |Id.

The plaintiffs at trial had clained that Wall and Dobbs
instigated the state to prosecute Enl ow and Deaton in retaliation
for their § 1983 suit and, therefore, violated Enl ow s and Deaton's
rights wunder the First Anendnent (i.e., free speech), the
Fourteent h Anendnent (i.e., malicious prosecution), and M ssi ssi pp
comon |law (i.e., malicious prosecution and abuse of process). The
court ruled that, as to all of the defendants, the evidence did not
present a question of fact upon which the jury could find that
plaintiffs were indicted and prosecuted in retaliation for filing

their 8 1983 lawsuit.”’

The court alternatively ruled that Wall was entitled to
absolute immnity from any claim arising from his grand jury
testinony. Because we affirmthe district court's directed verdi ct
for the defendants, we do not reach the court's alternative
hol di ng.



On appeal, Enlow and Deaton argue that the evidence adduced
bel ow constitutes nore than a "scintilla,” thereby nmaking a
directed verdict inappropriate.® They concede that all of it is
circunstantial, but argue that circunstantial evidence sonetines is
sufficient not only to avoid a directed verdict but also to find
liability. The plaintiffs argue that a reasonable jury coul d have
inferred retaliatory intent because:

(1) Enlow was charged for a felony ganbling offense only
after he had filed his § 1983 suit;

(2) Deaton was charged not at the tine of the raid but only
after she had filed her 8§ 1983 suit;

(3) wall admtted that, after he |l earned of the § 1983 suit,
several fellow officers told Wall he would be "better
off" if Deaton were convicted;

(4) wall and Dobbs admtted that they discussed the |awsuit
prior to WAll's grand jury appearance;

(5 the timng of the indictnents was too coi ncidental;
(6) Enlow and Deaton were custodially arrested after the

indictnents were issued whereas the other naned
def endants were not arrested;

8The plaintiffs initially argue that the district court's
refusal to submt the retaliation clainms to the jury violated the
|aw of the case doctrine because, in Enlow I, we found that
material factual issues precluded summary judgnent as to Wall's
immunity clainms. The district court rejected this argunent bel ow,
reasoni ng that we had directed the court only to hear the evidence.
The district court's ruling on this issue was correct. \Wen the
evidence in a subsequent trial is substantially different, a prior
| egal determnationis not binding. Illinois Cent. Gulf RR Co. V.
International Paper Co., 889 F.2d 536, 539 (5th Gr. 1989). I n
Enlow I, we did not resolve whether the plaintiffs had presented
sufficient evidence to avoid a directed verdict. See Enlow, 962
F.2d at 510-13. Rat her, we concluded that sufficient evidence
existed, at that stage of the proceeding, to preclude sunmary
j udgnent . Id. Between the court's ruling on Wall's notion for
summary judgnent and its ruling on the defendants' joint notion for
directed verdict, the parties had presented all of their evidence.




(7) the other nanmed defendants were permtted to plead guilty
t o m sdenmeanor of fenses whil e Enl ow and Deaton were tried
for felony offenses; and
(8) Deaton and Enlow at trial below directly contradicted
VWl |'s grand jury testinony that they insisted during the
raid that the ganbling funds bel onged to them
W di sagree. The defendants at trial proffered extensive,
uncontroverted direct evidence of their intent, prior to March
1989, to seek indictnents. Specifically, each defendant testified
that, as early as October 1988, they discussed their intention to
seek indictnents. Sheriff Dobbs also testified that at the neeting
in February 1989, where Enlow s interference charge was nol.

prossed, he stressed his intentions to seek i ndi ctnents agai nst all

of the operation's participants. The county attorney who was
present at the neeting corroborated Dobbs's testinony. Enl ow s
attorney at that tine also was present at the neeting. The

attorney did not testify bel owand, therefore, could not contradict
Dobbs.

W also note that ADA Geddie testified at trial, wthout
contradiction, that he alone directed the grand jury proceeding
W t hout encour agenent or coercion from Wall or Dobbs.
Specifically, Geddie initiated contact with Wall to instruct himto
testify before the grand jury, deci ded which charges to pursue, and
drafted the indictnents. Finally, as to the renmaining naned
def endant s who were not arrested, Dobbs testified that because t hey
resided in Tennessee, he had no authority to cross state |lines and
arrest them VWiile the plaintiffs correctly note that

circunstantial evidence may be enough to avoid a directed verdict,



we cannot overl ook the strength of the defendants' direct evidence
to the contrary. |In the final analysis, the plaintiffs' claim of
retaliation rests largely on the sequence of litigation, i.e., the

plaintiffs were prosecuted only after they had filed their 8§ 1983

suit. W find this sequence of events, by itself, does not anount
to a reasonable inference of retaliatory intent.
B
The plaintiffs next appeal the district court's ruling as to
the constitutionality of the interference and the bond fee
statutes.?® W have reviewed the parties' briefs and rel evant
portions of the record and have concl uded that the district court's
opi nion regarding the plaintiffs' constitutional challenges to the
statutes is well reasoned and correctly deci ded.
C.
Finally, the plaintiffs appeal the district court's refusal to

direct a verdict for the plaintiffs regarding Sheriff Dobbs'

seizure of their property. The jury below determ ned that the
length of the seizure was not unreasonable. The plaintiffs,
however, do not appeal the jury's verdict. | nstead, they claim

that the seizure was inproper as a matter of law, and that the

°Several days before we heard oral argunent, |nvestigator Wall
"suggested" to the court that this portion of the plaintiffs'
appeal was noot because Enlow had died while the appeal was
pending. As a general rule, a claimfor nonetary danages nust be
resolved on the nerits. Henschen v. Gty of Houston, 959 F.2d 584,
587-88 (5th Gr. 1992); 13A CHARLES A. WRI GHT ET AL., FEDERAL PRACTI CE AND
PROCEDURE § 3533 (1984). Though the plaintiffs' conplaints are
sonewhat inartfully drafted, we will construe them as clains for
nmonet ary danmages.
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district court should have granted their directed verdict notion
for that reason

When reviewi ng a denial of a notion for a directed verdict, we
exam ne the record in a |ight nost favorable to the party opposing
the nmotion. W reverse the district court only if we find there
was no conflict in substantial evidence such that reasonabl e m nds

could differ. Horton v. Buhrke, A Division of Klein Tools, Inc.,

926 F.2d 456, 459 (5th Cr. 1991). W find that the district
court's ruling in this case was proper. The officers at the tine
of the seizure were lawfully wthin the building and seized the
entire property in order to determne which itens woul d be used as
evi dence in the subsequent prosecution.

L1l

For the foregoing reasons, the district court is AFFI RVED

wj I\ opi n\ 93-7173. opn
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