United States Court of Appeals,
Fifth Grcuit.
No. 93-7100.

UNI TED STATES FI RE | NSURANCE CO., Pl aintiff-Counter Defendant-
Appel I ant, Cross- Appel | ee,

V.

CONFEDERATE Al R FORCE, Defendant-Third Party Pl aintiff-Counter
Cl ai mant - Appel | ee, Cross-Appel | ant,

V.

AVI ATI ON OFFI CE OF AMERI CA, Third Party Def endant - Appel | ant,
Cr oss- Appel | ee.

March 15, 1994.

Appeals from the United States District Court for the Southern
District of Texas.

Bef ore VAN GRAAFEI LAND, * SM TH and WENER, Circuit Judges.

VAN GRAAFEI LAND, Circuit Judge:

United States Fire Insurance Conpany ("U.S. Fire") and
Aviation Ofice of Anerica, Inc. ("AOA") appeal from a final
judgnment awarding Confederate Air Force ("CAF') $2,047,500,
representing interest, attorney's fees and damages ari sing out of
the alleged m srepresentation of coverage provided in a US. Fire
aircraft insurance policy issued to CAF. Although the judgnment was
entered against ACA, U S. Fire's aviation insurance nanager, the
parties and the court below treated U S. Fire and AOA as "one

entity," and the judgnent so provi ded. CAF cross-appeals fromthat

part of the judgnent that "di scounted"” $1, 000,000 fromthe origi nal

“Circuit Judge of the Second Circuit, sitting by
desi gnati on.



award of $3, 047,500, because of U S. Fire's paynent of $1, 000,000
to CAF pursuant to a settlenent agreenent, which provided for
repaynment of the $1,000,000 if that anount was found to be in
excess of the policy limts. We vacate the judgnent in its
entirety and remand to the district court with instructions to
enter judgnment in favor of U S. Fire and agai nst CAF in the anount
of $1, 000,000 plus interest and attorney's fees as provided in the
settlenent agreenent, together with the costs of this appeal.

CAF is a Texas corporation which maintains a "flying nuseunt
of over 100 vintage aircraft used in displays and air shows. Prior
to 1984, CAF insured its aircraft under a policy issued by Arerican
Continental | nsurance Conpany through its managi ng agent Sout hern
Avi ation Insurance Goup (the "SAIG policy"). The SAI G policy
provided CAF with "Single Limt Bodily Injury and Property Danmage"
coverage of $1, 000,000 per "occurrence." However, it contained a
recovery sublimt of $100,000 per passenger for bodily injuries.
Dissatisfied wwth the passenger sublimt restriction in the SAl G
policy, CAF decided to replace it with a policy omtting that
[imtation.

In early 1984, John Allen, an agent who procured i nsurance for
CAF, and Richard Post, an underwiter for AQA discussed the
possibility of acquiring a policy fromU. S. Fire. Al len furnished
Post with a copy of the SAIG policy and told himthat CAF desired
the sane kind of coverage w thout the passenger sublimt. Post
agreed to provide CAF with single conbined limt coverage of

$1, 000,000 per aircraft with no sublimts under US. Fire's



"SuperPlain" aircraft policy. Post notified Allen over the
t el ephone that coverage of CAF' s fleet under the U S. Fire policy
comenced on Septenber 17, 1984.

On COctober 13, 1984, a PBY-6 Catalina aircraft owned by CAF
crashed into Laguna Madre, killing seven passengers and severely
injuring three others. At the tine of the crash, an AT-6 aircraft,
al so owned by CAF, was flying near the PBY-6. A passenger aboard
the AT-6 was photographing the PBY-6 in flight. The AT-6 pilot
requested the pilot of the PBY-6 to fly closer to the water so that
the AT-6 could obtain better photographs. However, the AT-6 did
not perform any maneuver that caused the crash, which, absent any
pl ane defect, was caused by error on the part of the PBY-6 pilot.

The U.S. Fire policy was delivered to Allen in Novenber 1984.
Allen read the policy and, with the exception of a policy
endorsenent unrelated to the i nstant case, believed it provided the
coverage he had requested. The policy stated in relevant part:

6. COVERAGES AND LIMTS OF LIABILITY: The nost we wll pay
under each coverage we provide i s shown bel ow for each aircraft...

LI ABI LI TY TO OTHERS

D. Single Limt
Bodily Injury
Property Danmage
| ncl udi ng Pass[ enger s]
each occurrence $1, 000, 000
I n Sept enber 1985, representatives of the famlies of injured
or deceased passengers received letters from CAF indicating that
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the U S. Fire policy provided total coverage of only $1, 000, 000.
Nei ther Allen nor CAF raised the question whether the US Fire
policy mght provide coverage in excess of $1,000,000 until a
| awer for one of the famlies pointed out in Cctober 1985 that
anot her covered aircraft, the AT-6, was present when the PBY-6
crashed. Although U S. Fire disputed the existence of coverage in
excess of $1,000,000, it agreed to settle the clainms of the
victinms' famlies for a total paynment of $2,000,000. However, in
the settlenent agreenent U.S. Fire reserved the right to litigate
wi th CAF the coverage dispute regarding the additional $1,000, 000
paynent .

In February 1986, U S. Fire sued CAF in the United States
District Court for the Southern District of Texas seeking a
decl aratory judgnent that it was |iable for no nore t han $1, 000, 000
as a result of the Laguna Madre crash and that CAF was obligated to
repay it $1,000,000 plus interest and attorney's fees pursuant to
the terns of the settlenent agreenent. U. S. Fire noved for summary
j udgnent . In a nmenorandum and order dated August 5, 1987, the
district court granted U.S. Fire's notion, holding that there had
been only one "occurrence" and that "occurrence" involved only one
aircraft, the PBY-6. The court ordered CAF to pay US. Fire
$1, 000, 000 plus prejudgment interest and attorney's fees.

Before judgnent was entered, however, the district court
permtted CAF to anend its pleadings to assert a counterclaim
against U S Fire and third-party clains against AOA Allen and

Al l en's conpany, Fal con I nsurance Agency, for m srepresentation of



i nsurance coverage in violation of the Texas Deceptive Trade
Practices Act ("DTPA"), Tex.Bus. & Com Code Ann. 88 17.41 et seq.,
and the Tex.Ins.Code Ann. art. 21.21, § 16. Al t hough CAF
subsequently wthdrewits clainms agai nst All en and Fal con | nsurance
Agency, the claim against U S. Fire and AOGA, which the parties
treated as one entity, went to trial. At the close of CAF's
evidence, U S Fire and AOA noved for a directed verdict. The
district court deferred ruling on the notion, stating it would
"just carry [the npotion] along." |In a special verdict, the jury
found that Richard Post, an agent of AOQA knowingly had
m srepresented the coverage provided CAF in the U S. Fire policy
and that this m srepresentation was the produci ng cause of damages
to CAF.
The district court denied US. Fire and AOA's notion for
j udgnent notw thstanding the verdict. The judgnent thereafter
entered held AOA liable for $3,047,500, representing CAF' s actual
and trebled damages, prejudgnent interest and attorney's fees.
This figure then was "di scounted” in the judgnent by the $1, 000, 000
that U S. Fire had paid in excess of its policy limts.
THE POLICY LIMTS
In evaluating a district court's decision to grant sunmary
judgnent, we reviewthe record under the sane standards that gui ded
the district court. See Walker v. Sears, Roebuck & Co., 853 F.2d
355, 358 (5th Cir.1988). W review questions of |aw de novo, see
Moore v. Ei Lilly & Co., 990 F.2d 812, 815 (5th Cr.), cert.
denied, --- US ----, 114 S . C. 467, 126 L.Ed.2d 419 (1993), and



we affirm the grant of sunmary judgnent only if there are no
genui ne i ssues of material fact and the noving party is entitledto
judgnent as a matter of |law, see Celotex Corp. v. Catrett, 477 U S
317, 322-23, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986); Ranger
Ins. Co. ex rel. Bernstein v. Estate of Mjne, 991 F.2d 240, 243
(5th Gr.1993). The district court correctly held that the above
requi renents were net in the instant case.

The U S. Fire policy's definition of occurrence, so far as
pertinent, is "a sudden event ... involving the aircraft
nei t her expected nor intended by you, that causes bodily injury ..
to others...." The district court interpreted the word
"occurrence" as "the occurrence of the event or incident for which
CAF was |iable, nanely the crash of the PBY-6 aircraft."” The
parties had stipulated that the AT-6 plane did not perform any
maneuver which caused the crash. The request by the AT-6 pil ot
that the PBY-6 pilot fly sonmewhat |ower so that a better picture
coul d be taken was not a "sudden event involving the [AT-6]" within
the policy coverage of that plane. |In other words, it was not an
"occurrence" involving the AT-6 within the plain neaning of the
policy.

Under Texas |aw, an unanbi guous insurance policy, |ike any
other contract, will be enforced as witten. Upshaw v. Trinity
Conpani es, 842 S.W2d 631 (Tex.1992); Melton v. Ranger Ins. Co.,
515 S.w2d 371, 373 (Tex.CGv.App.—Fort Worth 1974, wit ref'd
n.r.e.). Under the plain and unanbi guous neaning of the U S. Fire

policy, the "occurrence" that caused the injuries and danmages in



the instant case was the crash of the PBY-6 into the water.
| nsof ar as the AT-6 was concerned, this was not an occurrence. See
Maurice Pincoffs Co. v. St. Paul Fire & Marine Ins. Co., 447 F.2d
204, 206 (5th Gr.1971). The district court did not err in
granting U S. Fire's notion for sunmary judgnent.
THE DECEPTI VE TRADE PRACTI CES AVWARD
At the outset, we hold that pursuant to this Court's I|i beral
and equitable interpretation of Fed.R Cv.P. 50(b), US. Fire
preserved its right to challenge the sufficiency of CAF' s evi dence.
See Davis v. First Nat'l Bank, 976 F.2d 944, 948-49 (5th Cr.1992),
cert. denied, --- US ----, 113 S Q. 2341, 124 L.Ed.2d 251
(1993); Merwine v. Board of Trustees, 754 F.2d 631, 634-35 (5th
Cr.), cert. denied, 474 U S. 823, 106 S.C. 76, 88 L.Ed.2d 62
(1985). We therefore have considered the nerits of US Fire's
nmotion for judgnment n.o.v. and conclude that it should have been
gr ant ed.
Since the sem nal case of Boeing Co. v. Shipman, 411 F. 2d
365, 374 (5th Cr.1969) (en banc), we have followed its teachings
in deciding when a case should be taken fromthe jury. W there
said that "[i]f the facts and inferences point so strongly and
overwhelmngly in favor of one party that the Court believes that
reasonabl e nen could not arrive at a contrary verdict, granting of
the notion[ ] is proper.” W added: "A nere scintilla of evidence
is insufficient to present a question for the jury." | d. For
| ater consi stent hol di ngs, see Love v. King, 784 F.2d 708, 710 (5th
Cr.1986); Mack v. Newton, 737 F.2d 1343, 1351 (5th Cr.1984);



Ford v. General Mdtors Corp., 656 F.2d 117, 119 (5th G r.1981).
Viewed in the |light of these teachings, US. Fire's notion for
j udgnent n.o.v. should have been granted.

In order to find msrepresentation in the instant case, the
jury woul d have had to find either that U S. Fire represented that
CAF would receive a particular kind of policy that it did not
receive or that it denied coverage against |oss under specific
circunstances that it previously had represented woul d be covered.
See Parkins v. Texas Farners Ins. Co., 645 S . W2d 775, 776-77
(Tex.1983); Enployers Casualty Co. v. Fanbro, 694 S. W 2d 449, 452
(Tex. App. —Eastland 1985, wit ref'd n.r.e.). As to the first
issue, there is no question but that CAF received the policy it
request ed. It wanted a policy simlar to the SAIG policy it
al ready had, but w thout the $100, 000 per passenger limtation on
liability. That is what it received. Mreover, with regard to the
definition of "occurrence" whichis the pivotal issue in this case,
the definitions in the two policies are substantially the sane.
That is what CAF' s expert, Gary Beck, said and no wi tness disputed
it. Neither does this Court.

Q And, as we discussed earlier, the definition of
occurrence i s sonething you would normally find in an aviation
i nsurance contract, right?

A Yes.

Q That is sonething that you woul d expect?

A Yes.

QANnd there is one alsointhe ACApolicy that is at Item
No. M here and on this one it is No. 3 here?

A Yes.



Q R ght? Now we have the Southern Aviation one
reproduced here and we have already had this identified. |
woul d I'i ke for you to | ook again if you woul d, please, at the
substance of the definition of occurrence in the Southern
policy, the substance of the definition of occurrence in the
AQA policy, and tell nme whether they are substantively the
sanme?

Al think they are substantively the sane.

Gary Beck—€ross, TR 296.

CAF attenpts to frane the issue of msrepresentation as if a
statenment that each of its planes had $1, 000,000 in coverage was
false. Such a statenent, if nade, was not false. Each plane did
have $1, 000,000 in coverage. Coverage, as that word generally is
used in reference to insurance contracts, refers to the aggregate
or sumof the risks covered by the policy. See D Angelo v. Cornell
Paper board Prods. Co., 59 Ws. 2d 46, 207 N . W2d 846, 849 (1973);
Webster's Third New International Dictionary at 525. It does not
identify the risks that are covered. To say, therefore, that plane
AT-6 had $1,000,000 in coverage does not nmean that a total of
$1, 000, 000 woul d be paid to those who make a claim of any nature
agai nst the conpany. The noney is available only for the risks
insured against, in this case the happening of an occurrence, a
"sudden event involving the [ AT-6] neither expected nor intended by
[ CAF] . "

During the discussions between Post and Allen that preceded
the Laguna Madre crash, which is the only period during which any
m srepresentati on by Post could have affected CAF adversely, Post

and Allen never discussed how the terns of the policy would apply

to hypot hetical circunstances involving CAF aircraft. Certainly,



no discussion ever was had concerning a hypothetical accident
anything |i ke the unusual one at issue herein. The district court
erred as a matter of lawin denying U S. Fire's notion for judgnent
notw t hst andi ng the verdict.

The judgnent of the district court is VACATED. The matter is
REMANDED to the district court with instructions to enter judgnment
in favor of U S. Fire and agai nst CAF in the amobunt of $1, 000, 000
plus interest and attorney's fees as provided in the settlenent

agreenent, together with the costs of this appeal.
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