UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-7065

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
RUBEN CASI LLA, MARTHA TORRES,

and LU S DONALD QUI NTERO,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(ApriT 26, 1994)

Before KING and WENER, Circuit Judges, and ROSENTHAL, District
Judge. ”
ROSENTHAL, District Judge:

Appel l ants Ruben Casilla, Luis Donald Quintero, and
Mart ha Torres were convicted for possession of cocaine with intent
to distribute, inportation of cocaine into the United States from
Mexi co, and for conspiracy to commt the underlying offenses.
Appel l ants each contend that the evidence was insufficient to

support the guilty verdicts. W AFFIRM

District Judge of the Southern District of Texas, sitting
by desi gnati on.



1. The Legal Standards of Review

In review ng the sufficiency of the evidence, this court
must determ ne whether any reasonable trier of fact could have
found that the evidence established guilt beyond a reasonable
doubt. United States v. Martinez, 975 F.2d 159, 160-61 (5th Cr.
1992), cert. denied, 113 S. C. 1346 (1993). Reasonabl e inferences
are construed in accordance with the jury's verdict. 1d. at 161.
The jury is solely responsible for determning the weight and
credibility of the evidence; this court will not substitute its
own determnation of credibility for that of the jury. I1d. The
scope of appellate review is the sane for both direct and
circunstantial evidence. United States v. Lorence, 706 F.2d 512,
518 (5th Cir. 1983).

The first and third counts of the four-count indictnent
al l eged a conspiracy to inport cocaine and a conspiracy to possess
cocaine with the intent to distribute.! To prove a conspiracy, the
governnment nust prove that: (1) an agreenent existed between two
or nore persons to violate the law, (2) the defendant had know edge
of the agreenent; and (3) the defendant voluntarily participated in
the conspiracy. United States v. Pennington,__  F.3d __ , 1994
W 75684, * 3 (5th Gr. Mar. 14, 1994) (pub. page ref. unavail.);

. The appellants were each charged in a four-count
indictment with conspiring to inport cocaine in violation of 21
U S C 88 963, 952(a), and 960(b)(1); inporting cocaine into the
United States in violation of 21 U S.C. 88 952(a) and 960(b)(1);
conspiring to possess with intent to distribute cocaine in
violation of 21 U S . C. 88 846, 841(a)(l1), and 841(b)(1)(A); and
possession with intent to distribute in violation of 21 U S.C. 88
841(a)(1l) and 841(b)(1)(A).



United States v. Sacerio, 952 F.2d 860, 863 (5th Cir. 1992); United
States v. Chavez, 947 F.2d 742, 744-45 (5th Cr. 1991).

Direct evidence of a conspiracy is unnecessary; each

element may be inferred from circunstantial evidence. Uni ted
States v. Cardenas, 9 F.3d 1139, 1157 (5th Cr. 1993). An
agreenent may be inferred froma "concert of action.” Id.; United

States v. Natel, 812 F.2d 937, 940 (5th Cr. 1987). Once the
gover nnent has produced evidence of a conspiracy, only "slight"
evidence is needed to connect an individual to that conspiracy.
United States v. Duncan, 919 F.2d 981, 991 (5th Cr. 1990), cert.
denied, 111 S. C. 2036 (1992). Knowl edge of a conspiracy and
voluntary participation in a conspiracy may be inferred from a
"“col l ection of circunstances." Cardenas, 9 F.3d at 1157. Evasive
and erratic behavior may be evidence of guilty know edge. I d.;
United States v. R chardson, 848 F.2d 509, 513 (5th Cr. 1988).
Presence and association with other nenbers of a conspiracy, along
wth other evidence, may be relied upon to find a conspiracy.
Cardenas, 9 F.3d at 1157.

Count two of the indictnent alleged inportation of
cocai ne. To prove inportation, the governnment nust prove that:
(1) the defendant played a role in bringing a quantity of a
control | ed substance into the United States fromoutside the United
States; (2) the defendant knew the substance was a controlled
subst ance; and (3) the defendant knewthe substance woul d enter the

United States. Cardenas, 9 F.3d at 1158; United States v. Q ebode,



957 F.2d 1218, 1227 (5th CGr. 1992), cert. denied, 113 S. C. 1291
(1993).

Count four alleged possession of cocaine with the intent
to distribute. "The essential elenents of possession with intent
to distribute narcotics consist of: (1) possession; (2) know edge;
and (3) an intent to distribute the drugs." Chavez, 947 F.2d at
745; see al so Penni ngton, 1994 W. at * 3; United States v. Moli nar-
Apodaca, 889 F.2d 1417, 1423 (5th GCr. 1989). Possession may be
actual or constructive. Cardenas, 9 F.3d at 1158. Constructive
possession is "the know ng exercise of, or the know ng power or
right to exercise domnion and control over the proscribed
substance." Mol i nar-Apodaca, 889 F.2d 1423; see also United States
v. Rosas-Fuentes, 970 F.2d 1379, 1382 (5th G r. 1992). |Intent to
distribute may be inferred from the value and quantity of the
subst ance possessed. United States v. Martinez- Mercado, 888 F.2d
1484, 1491 (5th Gr. 1989).

As to the second and fourth counts, aiding and abetting
is an alternative charge in every indictnent. United States v.
Neal, 951 F.2d 630, 633 (5th Gr. 1992). To prove aiding and
abetting in acrimnal venture, the prosecution nust prove that the
def endant : (1) associated with the crimnal enterprise; (2)
participated in the venture; and (3) sought by action to nmake the
venture succeed. See United States v. Mergerson, 4 F.3d 337, 342
(5th Gr.), cert. denied, 1993 W. 558090 (1994); United States v.
Stone, 960 F.2d 426, 433 (5th Gr. 1992). The evi dence supporting

a conspiracy conviction typically supports an aiding and abetting



conviction. Mergerson, 4 F.3d at 342; United States v. Chavez, 947
F.2d 742, 746 (5th Gr. 1991).

Each appel | ant contends that the evidence was

insufficient to show know edge of the cocai ne.
2. The Evi dence Presented

On August 11, 1992, at approximately 5:00 a.m, a van
crossed the International Bridge to enter the United States in
Brownsville, Texas. Casilla was driving; Torres sat in the
passenger seat; and Quintero was in the rear. The van was referred
to a secondary inspection station, where United States Custons
Service Oficer Janes Lette was on duty.

Oficer Lette testified at trial that the slip referring
the van to the secondary inspection station reflected that Casilla
had stated that he was fromDallas and had gone to Matanoros for a
few drinks. Wen Oficer Lette asked Casilla where he was from
Casilla started to say "Louisiana," then caught hinself and said
"Dallas." Casilla told Oficer Lette that he had not been to the
interior of Mexico.

Because of Casilla's hesitant and inconsistent answers,
O ficer Lette asked Casilla to renove the baggage and food products
from the van for further inspection. When O ficer Lette asked
Casilla for his driver's license, Casilla produced a Massachusetts
license. Wen Oficer Lette checked the interior of the van to
ensure that everything had been renoved for inspection, he
di scovered a CGuatenmalan coin and several beverage containers,

including one with a label fromthe interior of Mexico. Oficer



Lette also found several bags of coffee in the rear of the van
Wiile in the van, Oficer Lette noticed that the fl oorboard behind
the front seats was raised to an unusual height.

Lette testified that a nunber of docunents were also
found in the van. They included Quintero's passport, bearing a
stanp fromthe Consul General for the Republic of Ecuador in New
York dated July 14, 1992, and a stanp fromthe Consul Ceneral for
the Republic of Guatemala in New York dated July 16, 1992; Torres's
passport, with a stanp fromthe Consul General for the Republic of
Guatemala in New York, dated July 15, 1992; Casilla's passport,
wth a stanp fromthe Consul General for the Republic of Guatenal a
in New York dated July 14, 1992; a Special Power granting Casilla
authority to take the van to Central Anerica, dated July 21, 1992;
a docunent giving Quintero authority to take the van through Mexico
for thirty days; and a tenporary inport permt for the van fromthe
Mexi can gover nnent.

O ficer Lette continued his inspectionwith United States
Custom I nspector Neal Ransey, who also testified at trial. Wen
| nspector Ransey approached the scene, he noticed that the
appel | ants appeared anxi ous; were tal king anong thensel ves; were
not watching the search; and, unlike nost individuals, displayed no
anger or inpatience while the van was bei ng di smant| ed.

Lette and Ransey agreed that they needed to "vent" the
area where the floor of the van was raised. After attenpting to
punch a hole in the floor, Lette and Ransey drilled a hole in the

floor. Lette observed that Torres had a "frightened | ook" on her



face during the drilling. The drilling revealed a hidden
conpartnent containing 63.1 kil ograns of cocai ne bricks, wapped in
pl astic and packed in coffee grounds. The appellants were then
arrest ed.

United States Custons Service Special Agent Ranpbna Bauer
interviewed the appellants and testified at trial 1in the
governnent's case-in-chief. Agent Bauer introduced herself to each
appel l ant, infornmed each appellant that cocai ne had been found in
the van, and adm nistered Mranda warnings to each appell ant.

Agent Bauer testified that Casilla waived his Mranda
rights and stated that he had borrowed the van froma friend in
Dal | as. When asked the nanme of the Dallas friend, Casilla refused
to answer and requested a | awyer. Agent Bauer then term nated the
i nterview.

Torres al so waived her Mranda rights. |In response to
Bauer's questions, Torres said that she and Casilla were friends
and that she was going to "baptize M. Quintero's baby girl in New
York. " Torres also said that the appellants were going to
California and Texas. They had driven the van from New York to
Dal | as, where Torres stayed in an apartnent with Quintero and a
female friend of his for several days. The appellants then drove
fromDallas to Brownsville; fromthere to Vera Cruz; and then on to
Guatemala. During the interview, Torres becane agitated and Agent
Bauer term nated the interview

Quintero al so waived his Mranda rights and told Agent

Bauer a different story than either Casilla or Torres had rel at ed.



Quintero clained that he began his trip in New York with anot her
person whose nane he could not renmenber, travelled to Houston with
that person, then went to Brownsville, Texas with a different
person, whose nane Quintero also could not renenber. Quintero
clainmed to have net two other people in Brownsville and to have
travelled with these two individuals to Vera Cruz. Quintero told
Agent Bauer that he went from Vera Cruz to Guatenal a by hinself,
stayed for approxi mately one week, happened to neet the people with
whom he had travelled to Vera Cruz, and arranged to return with
themto the United States.

The day after his interview, Quintero called Agent Bauer
and said that he needed to speak with her imediately. Quintero
tol d Bauer that he was afraid for his wife in New York and that he
had not told the truth the day before. Quintero told Agent Bauer
t hat another van was travelling with the group and that this other
van was al so "l oaded." Agent Bauer advised Quinteroto talk to his
| awer and term nated the interview

Casilla was the only defense witness to testify at trial.
Casilla testified that he was approached by Torres and asked
whet her he was willing to drive Torres' friend, Roberto Cruz, and
his famly, on a vacationto California. Casilla testified that he
was offered $4,000 for serving as a chauffeur, despite the fact
that his driver's license had expired in 1989. Casilla testified
that he was told to drive to Houston. He did not know that Texas
was in the southern part of the United States and that California

was in the western part of the United States, even though he had



conpleted a tenth grade education in New YorK. Casilla testified
that he drove to North Carolina and on to Texas. Wen asked by the
district judge about the California destination, Casilla said that
he just did what he was told. Casilla clainmed that he did not know
that they would be going to Guatemala until they reached Mexi co.

Casilla testified that a group of 12 to 15 vans and cars
formed a caravan in Mexico and travelled to Guatenala. In
Guatemala, a person naned "Douglas" took the van to get the
speedoneter fixed and to change the oil. Douglas returned it a few
days later, in the sane condition, except for the repairs. Casilla
testified that Cruz and his famly | eft Guatenal a a few days before
appel lants started the trip back to the United States. Casilla
generally denied nmaking any of the statenments recounted by the
governnent officers and agents.

After the governnent rested, each appellant requested a
j udgnent of acquittal. The district court denied Casilla's and
Quintero's notions and deferred ruling on Torres's notion. At the
close of all the evidence, each appellant renewed the notions for
judgnent of acquittal. The district court again denied Casilla's
and Quintero's notions and deferred ruling on Torres's notion. The
jury returned a guilty verdi ct agai nst each appel |l ant on each count
of the indictnent. Each appellant clains that there was
i nsufficient evidence that they knew of the cocaine to sustain the

guilty verdicts.



3. The Sufficiency of the Evidence
a. The Evidence to be Considered

Initially, this court nust determ ne whether it can
exam ne all the evidence or only that evidence presented during the
governnent's case-in-chief. Because Casilla testified in his own
behal f after the district court denied his notion for acquittal,
this court may consider the evidence that Casilla presented during
his case-in-chief, as well as in the governnent's case-in-chief.
See, e.g., United States v. Brechtel, 997 F. 2d 1108, 1115 n. 31 (5th
Cr.), cert. denied, 114 S. Q. 605 (1993); United States .
Car denas- Al varado, 806 F.2d 566, 570 n.2 (5th Gr.), cert. denied,
107 S. Ct. 269 (1986).

Because Quintero did not present any evidence after the
district court denied his notion for judgnent of acquittal, this
court may only examne the evidence introduced during the
governnent's case-in-chief. See, e.g., United States v. Belt, 574
F.2d 1234, 1236-37 (5th Gr. 1978); United States v. Thomas, 987
F.2d 697, 702 (11th Cr. 1993).

The sufficiency of the evidence agai nst Torres nust al so
be determined solely from the evidence presented in the
governnent's case-in-chief. As this court has previously stated:

[I]f the trial court erroneously defers ruling on the
nmotion for acquittal and t he def endant presents evi dence,
the appellate court in review ng the sufficiency of the
evidence will only consider the evidence presented in the
governnent's case-in-chief . : Even though this
limted review has the effect of undernlnlng the wai ver
rule by excluding from appellate review all evidence

present ed by the def endant, application of any other rule
woul d penal i ze a defendant for atrial court's refusal to

10



issue a ruling at the tine clearly required by our
previ ous cases.

United States v. Rhodes, 631 F.2d 34, 44-45 (5th Cr. 1980), cert.
denied, 101 S. . 3007 (1981).

b. Sufficient Evidence Supporting the Convictions

Appel I ants chal | enge the sufficiency of the evidence that
t hey knew t hat there was cocai ne hidden in the van. This court has
recogni zed that "a | ess than credi bl e explanation" nmay be part of
the overall circunstantial evidence upon which the jury can infer
guilty know edge. United States v. Roberson, 6 F.3d 1088, 1093
(5th Gr. 1993), cert denied, 114 S. C. 1230 (1994); United States
v. Arzol a- Amaya, 867 F.2d 1504, 1512 (5th Cr.), cert. denied, 110
S. . 322 (1989); United States v. R chardson, 848 F.2d 509, 513
(5th Gr. 1988). The appellants told I ess than credible stories to
account for their presence in the van transporting the cocaine.
The jury was also presented with inconsistencies in the stories
provided to federal officials and, in Casilla' s case, during the
trial. Such inconsistencies are well-recognized circunstantia
evidence of guilty know edge. United States v. D az-Carrear, 915
F.2d 951, 954 (5th Cr. 1990); United States v. MDonal d, 905 F. 2d
871, 874 (5th Cr.), cert. denied, 111 S. C. 566 (1990); United
States v. Martinez-Mercado, 888 F.2d 1484, 1491 (5th Cr. 1989).
The jury was entitled to reject the explanations of the appell ants
i nvol venent in, and know edge about, the trip to and from
GQuatenal a. See Roberson, 6 F.3d at 1093; United States v. Chavez,
947 F.2d 742, 745 (5th Cr. 1991).

11



Casilla offered an inplausible explanation that he was
hired as a chauffeur who |acked a driver's license for a trip to
California by way of Texas, Mexico, and Cuatenal a. Hs tria
testinony was al so inconsistent with the varying stories that he
had earlier told the custons agents, which were in turn
contradi cted by the physical evidence found in the van, including
the passports, the travel docunents, and the itens from the
interior of Mexico and Central America. The jury could reasonably
conclude that Casilla had knowl edge of the purpose of the trip and
of the cocaine in the van.

The evi dence i ntroduced during the governnent's case-in-
chief as to Quintero presented an inplausible story that was al so
i nconsi stent. During his first interview with Agent Bauer,
Quintero recounted trips with people he could not nane, for
pur poses he could not renenber. After Quintero's first interview
with Agent Bauer, when he told an inplausible story about how he
met the other appellants, Quintero called Agent Bauer's office,
asked for another interview, and changed his story. The
i nconsi stencies between Quintero's stories, and his incul patory
statenents during the second interview, could be used by the jury
toinfer Quintero' s know edge of the cocaine. Quintero' s inability
to renmenber the nanmes of the people with whom he travell ed and the
inplausibility of the story he told also support a finding that
Qui ntero knew about the cocai ne.

The governnent al so presented evidence in its case-in-

chief as to Torres that was sufficient to support a jury finding of

12



guilty know edge. Agent Bauer testified about Torres's statenent
that she had spent two or three days in Dallas with Quintero and
his friend. Neither Casilla nor Quintero had told Agent Bauer that
they had spent any tine in Dallas. In fact, Quintero had told
Agent Bauer that he did not neet either Casilla or Torres until he
arrived in Brownsville, Texas.

Torres told Agent Bauer that she had travelled from New
York with only one other person, Casilla. However, the governnent
present ed evi dence that Roberto V. Cruz received a speeding ticket
in South Carolina for driving the van during the trip fromNew York
to Texas. In addition, photographs devel oped fromfilmin Torres's
canera and fromother filmfound in the van that showed a nunber of
people in and around the van and with Torres were introduced into
evi dence. The jury could reasonably conclude from these
phot ogr aphs and fromthe other evidence that Torres travelled with
nmore than one other person. The jury could rely on the
i nconsi stencies in Torres's story to the governnent w tnesses, and
t he physi cal evidence contradicting her story, such as her passport
stanped for entry to Mexico and Central Anerica, to find Torres's
statenents inplausible and indicative of her know edge of the

cocai ne. ?

2 The governnent argues that Torres wai ved her appeal of
the district court's refusal to grant her Rule 29 notion because
Torres did not nention the Rule 29 notions for acquittal in her

brief as the basis of appeal. This court has held that an
appellant's brief nmust be interpreted liberally to identify the
i ssues on appeal. Carnon v. Lubrizol Corp., F. 3d , 1994

W 81744, *2 (5th Cr. Mar. 31, 1994) (pub. page ref. unavail.);
Kincade v. CGeneral Tire & Rubber Co., 635 F.2d 501, 504 (5th G
1981). In light of the court's ruling, the court does not reach the

13



This court has held that nervous behavior may be
considered as circunstantial evidence of guilty know edge.
McDonal d, 905 F.2d at 874. In this case, all the appellants were
nervous during the inspection of the van. | nspector Ransey
testified that unlike nost people he had observed during simlar
searches, the appellants did not watch the extensive search of
their vehicle and did not show anger or inpatience when the
of ficers began dismantling the van interior. | nspect or Ransey
testified that when the officers began focusing their attention on
the conpartnent in which the cocaine was stored, Torres watched
intently; when the officers broke into the conpartnent, Torres
turned away with a frightened | ook on her face. The jury could
infer the appell ants' know edge of the contents of the conpartnent
fromtheir behavior at the inspection area.

This court has recognized that a long trip and a cl ose
relationship between the defendants nmay be part of the overall
circunstantial evidence. MDonald, 905 F.2d at 874; United States
v. WIIlianms-Hendricks, 805 F.2d 496, 503 (5th Cr. 1986). Agent
Bauer testified that Torres had described Casilla as a good friend
and had stated that Torres was going to baptize Quintero' s baby
girl in New York. Casilla also testified that he considered Torres
"famly."

O ficer Lette alsotestifiedthat an average person woul d
have realized that the flooring in the van had been altered because

it was raised over four inches and the back seats were above the

wai ver i ssue.
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top of the front seats, stadiumstyle. See, e.g., United States v.
Adivier-Becerril, 861 F.2d 424, 427 (5th Cr. 1988). The jury
could reasonably rely on this evidence to infer know edge of the
cocai ne's exi stence.

Appel lants cite United States v. Rosas-Fuentes, 970 F. 2d
1379, 1381-83 (5th Gr. 1992), in which this court held that
evi dence of inconsistent statenents to a checkpoint inspector, a
nervous deneanor, and an inpl ausi bl e expl anati on was insufficient
to show know edge of the presence of cocaine. The present case
i nvol ves facts and events that are both stronger and nore numnerous
evidence of guilty know edge than were before the court in Rosas-
Fuentes. The two cases relied upon in the Rosas-Fuentes opinion,
and by appellants in this case, are "nere presence" cases, in which
the only evidence the governnent presented was that the defendants
wer e around ot her people involved in the conspiracy. United States
v. Cardea Carrasco, 830 F.2d 41 (5th Gr. 1987); United States v.
Jackson, 700 F.2d 181 (5th Cr.), cert. denied, 104 S. C. 139
(1983). The -evidence here goes well beyond "nere presence.”
Appellants in essence ask this court to read Rosas-Fuentes so
broadly as to hold that circunstantial evidence cannot support a
finding of guilty know edge. Such a reading is not justified by
the case and is inconsistent with the clear law of this circuit.

Havi ng exam ned all the evidence, in the light of our
properly restricted standard of review, this court concl udes that

a rational jury could find the appellants guilty beyond a
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reasonabl e doubt. This court therefore AFFIRVS t he convi cti ons on

all counts.
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