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District of Louisiana.

Bef ore REAVLEY, DeMOSS and STEWART, Circuit Judges.

STEWART, Circuit Judge:

This diversity case arises out of a contract dispute between
an Illinois manufacturer and one of its regional distributors
| ocated in Louisiana. The issue concerns whether the manufacturer
had the right to termnate the distributorship agreenent w thout
stating the cause, giving sixty days notice. The district court
concl uded that the manufacturer did have such a right to termnate
under Louisiana law as it existed at the tinme the agreenent was
conf ect ed. The court denied the distributor's notions for
prelimnary and permanent injunctions and granted summary judgnent
in favor of the manufacturer. Al t hough we conclude that the
district court erroneously found that Louisiana |law applied to the
contract, we nonetheless affirm because, under governing Illinois
| aw, the manufacturer had the right to term nate the agreenent.

Fact s

Cher okee Punp & Equi pnent, Inc., is a Shreveport, Loui siana,



conpany that serves as a regional distributor for comrercial and
i ndustrial punps manufactured by Aurora Punp of Aurora, |llinois.

Aurora and Cherokee have enjoyed a business relationship
dating back to 1980. Over the years, Cherokee and Aurora have
operated under several different distributorship agreenents. I n
April 1991, the contract at issue in this litigation was executed
by the parties. This "Engineered Products Distributor Agreenent”
("the Agreenent") provided for a renewabl e one-year contract ternt
and stated that either party could termnate the contract w thout
cause by giving 30 days notice.? It also stated that Illinois | aw
woul d govern any dispute arising fromthe Agreenent and contai ned
a forum sel ection provision whereby Cherokee agreed to submt to
the jurisdiction of Illinois in the event of a dispute concerning
the contract.?3

The preanbl e of the Agreenent stated that "[t]his AGREEMENT i s
in effect only when the current year ADDENDUM i s attached and duly
executed." But the only addendumattached and executed was for the

one-year period starting in January 1991 and endi ng on the | ast day

The contract reads: "This AGREEMENT is issued for one year
and is renewed each year between AURCRA and DI STRI BUTOR for dates
listed on the attached ADDENDUM subject to term nation as
provi ded herein."

2"Either party may term nate the AGREEMENT, with or wi thout
cause, at any tinme, upon thirty (30) days witten notice sent by
registered mail as neasured fromthe postmark date.™

3"Thi s AGREEMENT shall be interpreted and construed in
accordance with the laws of the State of Illinois. D STRI BUTOR
[ Cherokee] agrees to submt to the jurisdiction of ... Illinois
and further agrees that such courts shall have exclusive
jurisdiction over all matters pertaining to this AGREEMENT and
the relationship established by this AGREEMENT."
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of that year. Al though no new addendum was executed for either
1992 or 1993, the parties continued to do business under the terns
of the Agreenent, except for at Ileast one nodification of
Cher okee' s sal es quota. This course of events continued until July
1993, when Aurora notified Cherokee of its intent to termnate the
Agreenent effective Septenber 30, 1993.

Procedural Background

On Septenber 28, 1993, Cherokee filed suit in Louisiana state
court seeking to enjoin Aurora fromtermnating their contract.
Cher okee asserted that Aurora's term nation w thout cause viol ates
Loui si ana | aw. In support of its position, Cherokee pointed to
Loui siana's Repurchase Statute, La.R S. 51:481, et seq., which
pl aces significant restrictions on the rights of manufacturers to
term nate deal er agreenents.

In particular, Louisiana Revised Statutes 51:482(A)(1)
prohibits a distributor fromtermnating, cancelling, failing to
renew, or substantially changing the conpetitive circunstances of
a deal ershi p agreenent or contract w thout "good cause." Loui siana
51:482(C) expressly requires that 90 days advance notice be given
to the deal er before cancellation and that the deal er be given 60
days to correct any all eged deficiency.

The state court issued a tenporary restraining order,
enjoining Aurora from termnating the agreenent. Aur or a
i mredi ately renoved the case to federal district court on the basis
of diversity. Aurora filed a notion to dism ss, which the federa

court converted to a notion for summary judgnent. Aurora's notion



was based upon two alternative grounds: (1) that the anended
version of the Repurchase Statute did not cone into effect unti
Septenber 1991, four and a half nonths after Cherokee and Aurora
executed their Agreenent and therefore the statute's term nation
requi renents constitutionally could not be appliedretroactivelyto
Aurora*, and (2) alternatively, that pursuant to the Agreenent's
choi ce-of -l aw provision, Illinois | aw was applicabl e, neani ng that
Aurora's term nation of the agreenent was perm ssi bl e and Cher okee
was not entitled to an injunction.®

The district court denied Cherokee's notions for prelimnary
and pernmanent injunctions and granted summary judgnent in favor of
Aurora on all of Cherokee's clains, concluding that injunction was
i nappropriate because Cherokee could not show a |ikelihood of
success on the nerits. In fact, the court concluded that quite the
opposite was true: Aurora was entitled to summary judgnent under
applicable | aw.

The district court based its decision uponits conclusion that
the choice-of-law provision in the Agreenent was not enforceable
because the application of Illinois |aw would violate the public
policy of Louisiana, as espoused in the Repurchase Statute. The

court further concluded that although Louisiana |aw governs the

“"No State shall ... pass any ... ex post facto Law, or Law
inpairing the Cbligation of Contracts...." U'S. CONST. art. I, 8§
10, cl. 1.

SCher okee has conceded that it would prevail only if
Loui siana |l aw were applied to the contract, because IlIlinois has
no provisioninits lawto prevent Aurora fromtermnating the
contract as it did.



Agreenent, the Repurchase Statute's term nation requirenents may
not be applied retroactively to this agreenent, due to the
constitutional prohibition, because the contract was executed for
an indefinite termbeginning in April 1991, ° over four nonths prior
to the effective date of the anendnent to the Repurchase Statute.
Thus, because the termnation requirenents of the Repurchase
Statute cannot constitutionally be applied to the Agreenent, the
judge determned that Aurora had the right to termnate the
Agreenment w t hout cause.

Accordingly, the district court deni ed Cherokee's notions for
prelimnary and pernmanent injunctions and granted sunmmary judgnent
in favor of Aurora, dismssing Cherokee's suit. This appeal
f ol | owed.

St andard of Revi ew
The prelimnary injunction

W review the denial of a prelimnary injunction only for
abuse of discretion. Hull v. Quitman Co. Bd. of Educ., 1 F.3d 1450
(5th Gr.1993); Wite v. Carlucci, 862 F.2d 1209 (5th Cr.1989).
Four elenments are required for the grant of a prelimnary
i njunction. First, the novant nust establish a substantia

li keli hood of success on the nerits. Second, there nust be a

The trial court rejected Cherokee's argunent that instead
of one contract with an indefinite term the parties had actually
entered into a series of one-year contracts. Thus, Cherokee
argued that although the original 1991 Agreenent was created
before the effective date of the anended Repurchase Statute, the
subsequent "contracts" in 1992 and 1993 were created after the
statute's effective date; therefore, under Cherokee's
interpretation the statute could have been applied to Aurora's
termnation of the agreenent in 1993.
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substantial threat of irreparable injury if the injunction is not
gr ant ed. Third, the threatened injury to the plaintiff nust
outweigh the threatened injury to the defendant. Fourth, the
granting of the prelimnary injunction nust not di sserve the public
interest. Sierra Clubv. FDIC, 992 F.2d 545 (5th G r.1993), citing
Canal Authority of Florida v. Callaway, 489 F.2d 567, 572 (5th
Cir.1974). "A prelimnary injunction is an extraordi nary renedy.
It should only be granted if the novant has clearly carried the
burden of persuasion on all four Callaway prerequisites. The
decision to grant a prelimnary injunctionis to be treated as the
exception rather than the rule." M ssi ssi ppi Power & Light v.
United Gas Pipe Line Co., 760 F.2d 618 (5th G r.1985).
The notion for sunmary | udgnment

W review a district court's grant of summary judgnent de
novo. Topalian v. Ehrman, 954 F.2d 1125 (5th Cr.1992). Summary
judgnent is proper if the pleadings, depositions, answers to
interrogatories, and admssions on file together wth the
affidavits filed in support of the notion, if any, show that there
is no genuine issue of material fact and that the noving party is
entitled to judgnent as a matter of law. Celotex Corp. v. Catrett,
477 U. S. 317, 322, 106 S.Ct. 2548, 2552, 91 L.Ed.2d 265 (1986).

We review de novo a district court's determ nation of state
law on a summary judgnent notion. WIllis v. Roche Bionedica
Laboratories, Inc., 21 F.3d 1368 (5th Cr.1994); MIlls v. Davis
Ol Co., 11 F.3d 1298 (5th G r.1994). Accordingly, the district

court's choice-of-laws determnation is revi ewed de novo. Arochem



Corp. v. Wlom, Inc., 962 F.2d 496 (5th Cr.1992); Feder al
Deposit Insurance Corp. v. Massingill, 24 F.3d 768 (5th Cr.1994).

An appel | ate court can affirmthe granti ng of summary j udgnent
on any ground supported by the record, Matter of Jones, 966 F.2d
169, 172 (5th Cir.1992), even where the district court granted
sunmary j udgnent based upon erroneous reasoning.’ Davis v. Liberty
Mut. Ins. Co., 525 F.2d 1204, 1208 (5th Cr. 1976).

Di scussi on

Cher okee argues on appeal that the district court erred as a
matter of lawin its determ nation that, under Louisiana |aw, the
contract was for an indefinite term that La.R S. 51:481, et seq.,
could not be applied retroactively due to constitutiona
restrictions to prevent Aurora's term nation of the agreenent, and
t hat Cher okee di d not establish a substantial |ikelihood of success
on the nerits.

Because we affirmon a different basis than that relied upon
by the district court and conclude that Illinois laww |l apply to
t he di spute, thereby uphol ding the choice-of-law provision in the
contract, we do not reach the constitutional question, nor do we
reach the issue of whether this contract would be considered one
for an indefinite term under Louisiana |aw. We concl ude that
summary judgnent in favor of Aurora was proper under Illinois |aw,
it being undi sputed that Aurora would prevail if Illinois | aw were

applied to the contract.

‘Cherokee's argunment that the district court's choice-of-Iaw
determnation is the law of the case due to Aurora's failure to
file a cross-appeal is neritless.
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Feder al courts sitting in diversity nmust apply the
choice-of-lawrules of the state in which they are | ocated. Kl axon
Co. v. Stentor Electric Manufacturing Co., 313 U S. 487, 61 S. Ct
1020, 85 L.Ed. 1477 (1941). Thus, we apply Louisiana's
choi ce-of -l aw principles to determ ne whether Illinois or Louisiana
| aw governs the contract.

Loui si ana has a new set of choice-of -1 aw provi sions, recently
codified as Book IV of the Louisiana Cvil Code. These articles
apply to all actions filed after January 1, 1992, and thus are
applicable in this case.

Loui siana Cvil Code Article 3540, entitled "Party autonony, "
generally gives contracting parties the freedom to choose which
state's laww || govern disputes arising out of the contract. This
article fornms the basis for the primary issue on appeal. It
provi des:

Al l ot her issues of conventional obligations [besides capacity

and form are governed by the | aw expressly chosen or clearly

relied upon by the parties, except to the extent that |aw

contravenes the public policy of the state whose | aw woul d

ot herwi se be applicable under Article 3537.

Loui siana Cvil Code Article 3537, inturn, states the general
rul e applicable to conventional obligations:?

Except as otherwise provided in this Title, an issue of
conventional obligations is governed by the |law of the state
whose policies would be nost seriously inpaired if its |aw

were not applied to that issue.

That state is determ ned by evaluating the strength and

8Loui siana is unique anong the states in that it is a civil
| aw jurisdiction, as opposed to one governed by comon | aw;
accordingly, its jurists use the civilian term "conventi onal
obligation" to refer to a contract.
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pertinence of the relevant policies of the involved states in
the light of: (1) the pertinent contacts of each state to the
parties and the transaction, including the place of
negotiation, formation, and perfornmance of the contract, the
| ocation of the object of the contract, and the place of
dom cile, habitual residence, or business of the parties; (2)
the nature, type, and purpose of the contract; and (3) the
policies referred toin Article 3515, as well as the policies
of facilitating the orderly planning of transactions, of
pronoting mul ti state commerci al i ntercourse, and of protecting
one party from undue inposition by the other.

Louisiana Cvil Code Article 3515, in turn, contains the
general and residual choice-of-law rule pertinent to all types of
cases, not just those involving conventional obligations. | t
provi des that:

Except as otherw se provided in this Book, an issue in a
case having contacts with other states is governed by the | aw
of the state whose policies would be nost seriously inpaired
if its law were not applied to that issue.

That state is determ ned by evaluating the strength and
pertinence of the relevant policies of all involved states in
the light of: (1) the relationship of each state to the
parties and the dispute; and (2) the policies and needs of
the interstate and international systens, including the
policies of upholding the justified expectations of parties
and of mnimzing the adverse consequences that m ght follow
fromsubjecting a party to the |aw of nore than one state.
By considering the factors listed both in Article 3537 and in

Article 3515, it is easy to see that Louisiana clearly is the
state's law that "woul d otherw se be applicable" in the absence of
a choice-of-law provision in the contract. Bot h Loui siana and
IIlinois have an interest in having their law apply to the
contract, but Louisiana's interest in havingits lawappliedin the
absence of a choice-of-law provision by the parties would be
stronger than that of Illinois, as the district court correctly

concl uded. The overall purpose of the Agreenent was the



establishment of Cherokee as an Aurora dealer in Louisiana.
Cherokee is a Louisiana corporation whose perfornmance under the
contract took place in Louisiana. Aurora is authorized to do and
doi ng business in Louisiana. Loui si ana custoners purchase the
punps Aurora manufactures via Aurora's distributorship arrangenent
w t h Cher okee. Loui siana has an interest in protecting all its
citizens, both distributors and consuners. It also has an interest
in policing to sone extent those conpanies such as Aurora who do
business wthin its borders, who enter into contracts wth
Loui siana citizens, and who introduce their products into the
stream of comerce for end-use here in Louisiana. The only
conpeting interest Illinois has is in protecting Aurora, one of its
citizens. Under the relevant policies of Articles 3515 and 3537,
Loui si ana's | aw woul d govern under a nornal choi ce-of -1 aw anal ysi s.

However, given the exi stence of the choice-of-lawprovisionin
the contract, which states that Illinois law will apply to any
di spute concerning the Agreenent, we nust also look to Article
3540, infra. Under Article 3540, Louisiana |l aw "woul d ot herw se be
applicable"” to this dispute absent the choice-of-law provision.
Thus, al so under Article 3540, Illinois law, as the | aw "expressly
chosen"” by the parties will govern, except to the extent that |aw
contravenes the public policy of Louisiana.

Does the application of Illinois lawto the contract contravene the
public policy of Louisiana?

The next step in our analysis thus focuses on whether the
application of Illinois |aw would contravene any public policy of
Loui siana. The district court felt that the Repurchase Statute,
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wWth its termnation restrictions on manufacturers, espoused a
public policy on the part of the Louisiana that manufacturers
shoul d not be applied to term nate such a distri butorship agreenent
at will.® The court stated that:

Protection from the perceived inbalance in bargaining

positions bet ween nati onal manuf acturers and | ocal

distributors and the economc hardships associated wth
mai nt ai ni ng i ndustrial equi pnent inventories are but a few of
the strongly held beliefs behind the Legislature's decision

[in passing the Repurchase Statute].

The district court thus concluded that, because Loui siana has
enacted provisions which require nmanufacturers to provide
distributors with 90 days notice and 60 days opportunity to correct
any alleged deficiency, Louisiana has a public policy against
allowing manufacturers to termnate distributorship agreenents
W thout conplying with La.R S. 51:481 et seq. [1linois |aw

contains no such provision requiring the giving of notice and the

opportunity to correct deficiencies. Cherokee concedes that under

°Because we conclude that the application of Illinois law to
the contract does not violate Louisiana public policy as espoused
in the Repurchase Statute, we nerely note in passing the flaws
inherent in the district court's determ nation, on the one hand,
that the Repurchase Statute is inapplicable to the agreenent, but
on the other hand, that the Repurchase Statute provides the basis
for determning that there is a Louisiana public policy against

termnation-at-will contracts. The district court recognized
that such reasoning is vulnerable to "the oft-quoted criticism of
"circularity,' " but sought to avoid such a criticismby stating

that it nerely was assum ng arguendo that Louisiana' s statute
woul d apply. Such an analysis is inconsistent—+f the statute is
hel d i napplicable for constitutional reasons, |ikew se it nust be
assuned i napplicable, even for purposes of argunent, in
determ ni ng whet her Loui siana has a public policy against
termnation-at-will contracts. Arguably, it would
unconstitutionally "inpair the Obligations of Contracts" to apply
the statute retroactively in order to "find" a Louisiana public
policy here which would invalidate a choice-of-1aw determ nation
made by the parties prior to the enactnent of that statute.
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Illinois law, Aurora has the right to termnate the agreenent.
Consequently, the judge determ ned that the application of Illinois
law to the contract would contravene the public policy of
Loui si ana; t hus, under Louisiana Cvil Code Article 3540, the
choi ce-of -l aw provision in the contract could not be upheld. W
di sagr ee.

Admttedly, Illinois | aw does not contain a provision which
woul d prevent Aurora fromterm nating the agreenent. Cherokee has
conceded this point. However, the fact that Louisiana |aw does
contain such a provision does not nean that the application of
I[Ilinois law to the issue of whether Aurora had the right to
termnate as it did (wthout giving 90 days notice, stating the
causes for term nation, and affordi ng Cherokee a chance to renedy)
woul d violate Louisiana public policy. Just because Loui siana
woul d reach a different result on the right to term nate does not
mean that the application of Illinois law to this dispute would
vi ol at e Loui si ana public policy.

The law of a state and its public policy are not necessarily
synonynous. Not every | aw enacted by the | egi sl ature enbodi es the
"public policy" of the state. As the official coments to Article
3540 note, "only strongly held beliefs of a particular state
qualify for the characterization of "public policy." " Comment (f)
to La.CGv.C art. 3540.

Unfortunately, Article 3540 does not el uci date what
constitutes the public policies of the State of Louisiana.

Instead, it is one of "those frequent cases where the Code refers

12



the judge to his own judgnent ... by the use of indeterm nate words
whi ch demand appraisal of values ... such as "public policy." "
James L. Dennis, The 21st John M Tucker, Jr. Lecture in Gvil Law
Interpretation and Application of the G vil Code and the Eval uati on
of Judicial Precedent, 54 La.L.Rev. 1 (1993).1

However, because we are a federal court sitting in diversity,
we are Erie-bound! to rely upon Louisiana judicial and | egislative
authority to analyze whether the Repurchase Statute as anended
enbodi es the public policy of the state of Loui siana.

| f every Louisiana statute were deened to constitute public
policy, the exception in Article 3540 to the general rule of party
aut onony i n choi ce-of -1 aws determ nati ons woul d be whol |l y consum ng
and woul d strip the general rule in the article of all its neaning.
The result woul d be that parties would have the right to choose the
application of another state's law only when that state's law is
identical to Louisiana's. Such an approach would be ridicul ous.

In order to support a finding of Louisiana public policy on a
particul ar issue, sonething nore nmust be shown than just the fact
that the other state's law differs from Louisiana's. The late
Judge Al vin Rubin, who was a di stingui shed nenber of this Court and
al so a Louisiana jurist steeped in Louisiana's civilian tradition,
made this identical observation in Del homme I|ndustries, Inc. V.
Houst on Beechcraft, 669 F.2d 1049, 1058 (5th G r.1982): "One

state's | aw does not violate another state's public policy nerely

Justice Dennis sits on the Louisiana Suprene Court.
YErie Railroad Co. v. Tonpkins,
13



because the | aw of the two states differ." Judge Rubin al so not ed:

A choice of law provision in a contract is presuned valid

until it is proved invalid.... The party who seeks to prove

such a provision invalid because it violates public policy
bears the burden of proof.... Courts are reluctant to declare
such provisions void as against public policy.... Courts
favor, and tend to uphold, choice of law provisions in
contracts, particularly when such provisions are used in
interstate transactions...

| bi d.

I n Del honme, the buyer and seller of an airplane had entered
into a contract calling for the application of Kansas | aw. One of
the clains that the plaintiff nmade against the defendant was in
redhi bition under Louisiana |aw, a renedy apparently not avail abl e
under Kansas | aw. The plaintiff argued that the court should
ignore the parties' choice of Kansas |law, claimng that Louisiana
public policy woul d be contravened by the application of Kansas | aw
due to Louisiana's public policy against the easy waiver of
redhibitory rights. Judge Rubin rejected this claimand applied
Kansas | aw notw t hstandi ng the fact that a different outcone woul d
have resul ted under Louisiana |aw.

Under Del horme, Aurora bears the burden of proving that the
parties' choice-of-law selection is invalid. We concl ude that
Aurora has not net that burden. It has adduced no authority to
establish that the anendnent to the Repurchase Statute expresses a
public policy of Louisiana that woul d di splace the choice-of-I|aw
determ nation nade by the parties. There is nothing in the
anendnent to the Repurchase Statute itself to indicate that a
"strongly held belief" or "public policy” of the state was being

fostered or protected by the anendnent. Mboreover, there i s nothing
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inthe anendnent to indicate that the statute prevents or overrides
a choice-of-law by the parties which precludes application of the
statute. !?

Li kewi se, there is no case | aw evi denci ng that the Repurchase
St at ut e anendnent espouses public policy in Louisiana or otherw se
rendering null and void any contractual provision that would
displace its notice requirenents and opportunity to renedy
provision. As a federal court sitting in diversity, it would be
i nappropriate for us to fornmulate a statenent of Louisiana public
policy. Accordingly, we conclude that there is no statutory or
jurisprudential authority to suggest that the notice requirenent
and opportunity to renmedy provision in the Repurchase Statute

constitute a statenent of public policy which would displace the

choi ce-of -l aw selection made by Aurora and Cherokee. We give
effect to the choice-of-law provision and hold that Illinois |aw
applies to the contract. In light of this holding, Cherokee's

entire appeal fails, by its own adm ssion. Thus, we do not reach

the constitutional question or the issue of the term of the

2 n stark contrast to the Repurchase Statute, other
Loui siana statutes cited by Aurora for illustrative purposes, do
contain such statenents of public policy or purpose. For
exanple, Louisiana's Olfield Indemity Act, La.R S. 9:2780,
states that:

It is the intent of the legislature by this Section to
declare null and void and against public policy of the
state of Louisiana any provision in any agreenent which
requi res defense and/or indemification, for death or
bodily injury to persons, where there is negligence or
fault (strict liability) on the part of the indemitee,
or an agent or enployee of the indemitee, or an

i ndependent contractor who is directly responsible to

t he i ndemi t ee.

15



contract under Louisiana | aw.
Concl usi on
For the foregoing reasons, the district court's denial of
Cher okee's notions for prelimnary and permanent injunction and its

grant of summary judgnent in favor of Aurora are AFFI RVED

16



