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Appeal from the United States District Court for the Eastern
District of Texas.

Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Andrea M I licent Pierce appeals the trial court's judgnent in
favor of Appellees Texas Departnent of Crimnal Justice,
Institutional Division (TDC)), Warden Jani e Cockrell, and Assi st ant
Warden Harry Kinker. Pierce sued all three defendants for
retaliation under Title VI, and the two wardens under 42 U. S. C. 8§
1983 for retaliation against her for her alleged First Amendnent
speech. The Title VIl claimwas tried to a judge, who entered
judgnment for Defendants. The 8 1983 claimwas tried to a jury,
whi ch rendered its verdict for Pierce. Nevertheless, on the § 1983
claimthe court granted Defendants' Rule 50 notion for judgnent as
a matter of law. W affirm

BACKGROUND

Pierce, an African-Anerican female, has been a corrections

officer for fourteen years. She began working for TDCJ in 1987.

TDCJ transferred her toits Beto |l Unit in 1988. Pierce engaged in



general whistleblow ng activity beginning in July 1990. She wote
an anonynous letter to the Internal Affairs Division about a
relationship between a female officer and a nale inmate. She
reported other officer-inmate relationships and racial slurs
witten in places to which only officers had access. Pierce filed
several charges of discrimnation with the Equal Enploynent
OQpportunity Comm ssion (EEOCC), and she filed nunerous grievances

with the warden.

Ki nker served as assistant warden at Beto | from 1990 to
Septenber 1992. He was responsible for making persona
i nvestigations of reported w ongdoing. Cockrell has served as
seni or warden of Beto | since August 1991. Beto | is an all-nale,

maxi mum security prison. The prison houses 3342 inmates and has
1110 enpl oyees.

Pierce conplains about the following enploynent-related
i ncidents. Kinker investigated a verbal altercation between Pierce
and anot her officer that took place in Decenber 1990. Kinker found
the other officer guilty and Pierce not gquilty in the
i nvestigation. In Septenber 1991, Pierce reported to Cockrell a
relationship between a fermale officer and a nale inmate. A few
weeks | ater, Pierce was ordered to undergo a pol ygraph exam nati on.
Anot her tinme Kinker warned her to stay out of other people's
busi ness and to take care of herself. According to Pierce, Kinker
also told one of her supervising officers that Pierce was the
smartest black, and if he got her, the rest of the blacks would

fall into line. Pierce was videotaped w thout authorization once



while working inthe library. In July 1992, Pierce was assigned to
guard the general population showers. She was the only wonan at
that tinme to receive such an assignnent. Internal Affairs
i nvestigated Pierce during the sumrer of 1992 for taking food from
an inmate. The investigation |asted three nonths, but Pierce was
found not quilty. In addition, Pierce was witten up on five
occasions for mnor infractions, such as tardiness or wal ki ng sl ow
on post.

In January 1993, Cockrell reprimnded Pierce for allegedly
telling an inmate to lie. The reprimand was the result of an
Internal Affairs investigation dating back to July 1991. |In Apri
1993, Cockrell put Pierce on probation and reduced her pay for
di scl osi ng confidential information over the tel ephone. Pierce had
spoken with a union representative after an inmate had sexually
assaulted a female officer.

DI SCUSSI ON

The district court entered judgnent as a nmatter of |law on the

§ 1983 claim after the jury had rendered its verdict. See

Fed. R Cv.P. 50(b). W review that action de novo. Omi tech

Int'l, Inc. v. Corox Co., 11 F.3d 1316, 1322 (5th G r.1994), cert.
denied, --- US ----, 115 S C. 71, --- L.EBEd.2d ---- (1994). W
Wil reverse if a rational jury could have concluded as the jury
di d. ld. at 1323. In contrast, the trial court served as the

factfinder for the Title VII claim W review a trial court's
findings of fact from a bench trial under a clearly erroneous

standard. Fed.R Cv.P. 52(a).



|. Section 1983 Caim

Pierce's 8§ 1983 claimis based on clains that Kinker and
Cockrell retaliated against her for speaking out on matters of
public concern. To establish a prima facie case, Pierce nust
prove: (1) Defendants were acting under color of state law, (2)
Pierce's speech activities were protected wunder the First
Amendnent; and (3) Pierce's exercise of her protected right was a
substantial or notivating factor in Defendants' actions. M .
Healthy Gty Sch. Dist. Bd. of Educ. v. Doyle, 429 U. S 274, 287,
97 S.Ct. 568, 576, 50 L.Ed.2d 471 (1977). The trial court ruled
that Pierce did not establish the third elenent. The court
determ ned that causation was | acking.

Bef ore we can determ ne whet her evidence of causation exists,
we nust identify the protected speech and the harm Pierce's
protected speech consists of her whistleblowng activity, which
occurred reqgqularly between 1990 and 1993. Both Pierce and the
trial court agreed that nunmerous exanpl es of protected speech were
present. The trial court disagreed with Pierce, however, wth
regard to harm The trial court cited the January 1993 repri mand,
the May 1993 probation/reduction in pay, and the m nor disciplinary
write-ups as adverse enpl oynent decisions. Pierce points to other
events that she clains had the effect of chilling her speech.

To establish a First Amendnent violation, a public enployee
must denonstrate that she has suffered an adverse enpl oynent action
for exercising her right to free speech. MCabe v. Sharrett, 12
F.3d 1558, 1563 (11th G r.1994). Adverse enploynent actions are



di scharges, denotions, refusals to hire, refusals to pronote, and
reprimands. 1d. (citing Rutan v. Republican Party, 497 U S. 62,
74, 110 S.&. 2729, 2737, 111 L.Ed.2d 52 (1990)). The Suprene
Court in Rutan held that the scope of harm actionable under the
First Amendnent was broader than actual or constructive discharge
from enpl oynent . 497 U.S. at 74, 110 S.Ct. at 2737. Al t hough
Rutan concerned enploynent practices relating to political
pat ronage, we have applied Rutan to retaliation clains.! See dick
v. Copel and, 970 F.2d 106, 110-11 (5th Cr.1992); see also Dorsett
v. Board of Trustees for State Coll eges & Univs., 940 F. 2d 121, 123
(5th G r.1991) (denying First Anendnment claim because alleged
retaliatory acts were not actionable).

Pierce would include other events within the scope of harm
actionabl e under the First Arendnent. W disagree. Although sone
actions may have had the effect of chilling her protected speech,

they are not actionable. For instance, Pierce was investigated

lRutan 's delineation of the scope of harm actionabl e under
the First Anmendnent conports with our pre-Rutan retaliation
cases. See Bickel v. Burkhart, 632 F.2d 1251, 1255 n. 6 (5th
Cir.1980) (requiring inportant conditions of enploynent to be
involved in the retaliation). The |last sentence of Rutan 's
footnote 8, however, can be read to create a distinction between
retaliation and other clains under the First Arendnent. See 497
US at 76 n. 8, 110 SSC. at 2738 n. 8 (suggesting that trivial
acts of retaliation may be actionable). Such a literal reading
of this Suprene Court dictum "would be a serious m stake" because
that sentence is inconsistent with the body of the opinion.
Scott v. Flowers, 910 F.2d 201, 216 n. 32 (5th G r.1990)
(Garwood, J., dissenting). But see Tao v. Freeh, 27 F.3d 635,
639 (D.C. Cir.1994) (applying Rutan 's footnote 8 as the standard
for actionable harmin First Amendnent retaliation claim. W
choose not to read the Suprene Court's dicta literally; rather,
we apply the main analysis of Rutan to retaliation clainms and
require nore than a trivial act to establish constitutional harm



once for trafficking and once for a verbal altercation. Neither
investigation resulted in any action being taken agai nst Pierce.
Simlarly, the videotaping took place in a public place, even
t hough t he action was unaut hori zed. Pierce's pol ygraph exam nation
and Kinker's threat to her to m nd her own business do not anount
t o adverse enpl oynent deci si ons because no adverse result occurred.
The other incidents alleged by Pierce are also not
actionable. Pierce was witten up for mnor infractions by junior
of ficers. No evidence connects Cockrell and Kinker to these
di sciplinary neasures.? Vicarious liability does not apply to 8§
1983 clains. Monell v. Departnent of Social Servs., 436 U S. 658,
694, 98 S.C. 2018, 2037, 56 L.Ed.2d 611 (1978). Pierce's
assignnment to the showers is not actionabl e because it is a regul ar
assi gnnent for prison guards at Beto |I. Pierce does not suggest
that she was incapable of performng that assignnent. Nor does
evi dence show t hat shower assi gnnent was puni shnment. The fact that
Pi erce may have been the first wonan assigned to guard the general
popul ati on showers does not equate the assignnment with punishnent.
Because shower assignnent does not anpbunt to a sanction, Pierce's

assi gnnent is not actionable.
Now we nust determ ne whether a rational jury could find that

Pierce's exercise of her protected speech was a substantial or

2Ki nker's statenent about "getting Pierce" suggests a
connection. O the five wite-ups she received, one occurred in
May 1993 and two nore in July 1993. The record does not indicate
the dates of the other two. Kinker, however, left Beto | in
Septenber 1992. His |lack of presence there during at |east a
majority of her wite-ups negates any possible connection to
t hem



nmotivating factor in her reprimand or probation/reduction in pay.
We recognize that summary disposition of this causal inquiry is
often i nappropriate. dick, 970 F.2d at 113. Cockrell's January
1993 reprimand of Pierce was the result of an Internal Affairs
i nvestigation begun in July 1991. Pierce points out that the only
evi dence agai nst her was the word of an inmate. Cockrell replies
that Internal Affairs controlled the investigation and that she had
no choice but to discipline Pierce. Internal Affairs nade the
guilty finding. Cockrell selected the | east sanction all owabl e for
t hat of fense under the TDCJ Gui delines. No evidence of retaliation
is attributable to the reprimand.

Evi dence of <causation is also lacking with regards to
Pierce's probation and reduction of pay in May 1993. A nale i nmate
had sexually assaulted a female officer. Pierce was present with
the officer and a nurse in the infirmary. The officer wanted
another fenmale officer present when she spoke wth Interna
Affairs. To assist in acconplishing this Pierce spoke with M.
Har she, an off-duty officer and uni on representative, on an outsi de
tel ephone line. In the conversation Pierce released information
concerning the assault to Ms. Harshe. Pierce thereby violated TDCJ
Cui del i nes by making the phone call w thout receiving supervisor
perm ssion. She | eaked news of a crimnal investigation. Cockrel
investigated the wviolation and disciplined Pierce for the

unaut horized call, which she admtted making.® Because Pierce

3Pierce notes that the nurse actually placed the call. The
pur pose of the offense, however, is to prevent unauthorized
di scl osure of confidential information.

7



commtted a disciplinary violation for the second tinme within a
year, Cockrell had the follow ng disciplinary choices under the
Cui del i nes: probation 10 to 12 nonths, suspension 21 to 30
wor kdays, reduction 2 to 3 steps, denotion 1 to 3 groups, any
conbi nation thereof, or dismssal. She disciplined Pierce for 12
nmont hs probation and reduced her pay 2 steps. The sanctions given
were |ight in conparison to the maxi numactions al |l owabl e under the
Cui del i nes. No evidence suggests that Cockrell acted with any
retaliatory intent when she disciplined Pierce.*

Pierce contends that Cick requires us to | eave causation in
this case with the jury. W disagree. dick concerned a sheriff's
transfer of two deputies who had announced their candi dacies for
the sheriff's position. The sheriff testified that he had
transferred themto the jail because of a severe personnel shortage
there. The deputies, however, introduced evidence that the sheriff
had transferred five jail guards to | aw enforcenent that sane day.
The court determ ned that the contradictory evidence was fodder for
the jury. dick, 970 F.2d at 114. No such conflict exists inthis
case. Cockrell twice disciplined Pierce for violating the TDCJ]
Cui del i nes. Pierce does not allege facts that would allow a
rational jury to conclude otherw se.

G ven the evidence presented, no rational jury could have

found that Pierce's exercise of her protected speech was a

“Pierce filed a grievance agai nst Cockrell after Pierce
recei ved her sanction. She conplained that Cockrell was in a bad
mood at their neeting because of events that had occurred earlier
in the day. Cockrell may have very well been in a bad nood, but
the sanctions she inposed were reasonabl e under the Cuidelines.

8



substantial or notivating factor for the disciplinary neasures
t aken agai nst her by the wardens. The disciplinary neasures were
taken for violations of the TDCJ Cuidelines, and the sanctions
i nposed were relatively light. The trial court correctly granted
Def endants' notion for judgnment as a matter of law on the 8§ 1983
claim

1. Title VII Caim

Pierce contends that adverse enploynent actions were taken
agai nst her by TDCJ, Cockrell, and Kinker in retaliation for her
activities in opposing unlawful practices or for filing EECC
charges of discrimnation. To establish a Title VII retaliation
claim Pierce nust prove: (1) that she engaged in activity
protected by Title VII; (2) that an adverse enploynent action
occurred; and (3) that a causal connection existed between the
participation in the protected activity and the adverse enpl oynent
action. 42 U.S.C. § 2000e-3(a) (1988); Shirley v. Chrysler First,
Inc., 970 F.2d 39, 42 (5th G r.1992).

The trial court determ ned that no causal connection existed
between her protected activity and the adverse enploynent
decisions. This causation inquiry is essentially the sane inquiry
undertaken for the 8 1983 claim Pierce again confronts the hurdle
that the Defendants had legiti mte reasons for inposing their two
di sciplinary neasures. W see no clear error.

CONCLUSI ON
For the foregoing reasons, the trial court's judgnent is

AFFI RVED.
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