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Petition for Review of an Oder of the Immgration and
Nat ural i zati on Servi ce.

Before POLI TZ, Chief Judge, DAVIS and SMTH, C rcuit Judges.

POLI TZ, Chief Judge:

Gui seppe Cipriano petitions for review of the denial of relief
from deportation by the Board of |nmm gration Appeals. We grant
reviewin part, vacate in part, and remand for further proceedi ngs.

Backgr ound

Cipriano, a native and citizen of Italy, entered the United
States in 1956 as a five-year-old child and becane a permanent
|awful resident. He was deported in 1975 because of convictions
for theft of an autonobile, attenpted | arceny under $100, obtai ni ng
| ess than $100 under fal se pretenses, and conspiring to possess a
$20 counterfeit bill. Wth only one relative in Italy and unable
to speak the language, in short order C priano surreptitiously
returned to the United States. In 1980 he was found possessed of
two grans of heroin and a firearm and was convicted of both
of fenses. He served 14 nonths of a five-year sentence. During his
i ncarceration he recovered from a drug dependency. He al so was
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convicted of re-entering the United States after deportation in
violation of 8 U S.C. 8§ 1326, serving 179 days of a two-year
sentence for that offense and two additional nonths for parole
vi ol ati on. Upon his release from prison in June 1985, G priano
obt ai ned enpl oynent with an autonotive parts whol esal er and rapidly
rose through the ranks to the position of Operations Manager. He
moved in with his elderly parents and supports them

In 1988 the Imm gration and Naturalization Service initiated
a second round of deportation proceedi ngs, charging that G priano
had entered the United States w thout inspection in violation of
section 241(a)(2) of the Inmmgration and Nationality Act.! An
immgration judge ordered deportation to Italy and denied his
applications for discretionary relief. The Board of Immgration
Appeal s affirnmed on statutory grounds; G priano tinely petitioned
for review

Anal ysi s

Ci priano contests the Board's denial of his applications for
wai ver of deportation under section 212(c)? and for suspension of
deportation under section 244(a)(1).%® Section 212(c) authorizes
the Attorney General to waive deportation for aliens with seven
consecutive years of lawful unrelinquished domcile in the United

States. Cipriano does not qualify for such relief fromthe pending

18 U S.C. § 1251(a)(2) (now codified at 8 US.C. 8§
1251(a) (1) (B)).

28 U.S.C. § 1182(c).
3 U.S.C. § 1254(a)(1).



deportation order because the 1975 order of deportation term nated
his status as a |lawful resident. He insists, however, that he is
eligible for nunc pro tunc relief from the 1975 order. Qur
precedents foreclose review of that claim |n Umnzor v. Lanbert?
and again in Quezada v. INSS we held that 8 US.C § 1105a(c)
precl udes judicial review of orders of deportation after departure
from the United States.® Cipriano maintains that deportation
pursuant to an allegedly unconstitutional order does not trigger
this jurisdictional infirmty. W rejected that proposition in
Quezada, noting that the exception urged by G priano, where
recogni zed, "has becone a sinkhole that has swall owed the rul e of
1105a(c)."”

United States v. Mendoza-Lopez,® on which C priano relies,
does not hold to the contrary. Therein the Suprene Court allowed
a collateral attack on a deportation order which was used to

establish an el enent of a crimnal offense where judicial reviewof

the adm nistrative order previously had been unavail able. The
instant proceeding is not crimnal. The Court explicitly reserved
the question at issue herein: whet her post-departure judici al

4782 F.2d 1299 (5th Cir.1986).

%898 F.2d 474 (5th G r.1990).

68 U.S.C. § 1105a(c) provides in pertinent part:

An order of deportation ... shall not be reviewed by any
court if the alien ... has departed fromthe United States
after the issuance of the order.

‘898 F.2d at 476 (internal quotation onmitted).

8481 U. S. 828, 107 S.Ct. 2148, 95 L.Ed.2d 772 (1987).
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review of an allegedly unconstitutional deportation order is
avai l abl e in the context of deportation proceedings.?®

We are persuaded, however, that the Board erred in finding
Cipriano ineligible as a mtter of Jlaw for suspension of
deportation under section 244(a)(1). To obtain such relief, an
applicant nust establish seven years of continuous physical
presence, good noral character, and severe hardship if deportation
occurs. Section 101(f)(7) precludes a finding of good nora
character if the applicant was incarcerated for 180 days or nore
during the seven-year period. The Board determ ned that section
101(f)(7) barred G priano's efforts to establish good noral
character because he was incarcerated fromCctober 1984 until June
1985, within seven years prior to his original application for
section 244(a)(1l) relief. G priano argues that the Board should
have | ooked back seven years from the date of its decision on
Septenber 20, 1993. That reflection would have placed his period
of inprisonnent outside the relevant tine frane. W are
constrained to agree.

I n Vargas-Gonzalez v. INS, 1 we reversed a denial of section
244(a) (1) relief and remanded the case to the Board when the
applicant's seven-year eligibility period accrued during the

pendency of his non-frivolous petition for review. The facts of

°481 U.S. at 837 n. 13, 107 S.Ct. at 2154 n. 13 (stating
that the opinion expresses no view about the holding in Mendez v.
INS, 563 F.2d 956 (9th Cir.1977)).

108 U.S.C. § 1101(f) (7).

1647 F.2d 457 (5th Cir.1981).
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the instant case nerit simlar treatnent. C priano' s appeal had
subst ance and t herefore does not trigger concerns that it was filed
solely for purposes of delay.?? Hs challenge to the
constitutionality of the 1975 deportation proceeding, in which he
was not advised of the availability of a section 212(c) waiver,
finds support in the INS s | ongstanding recognition, predating the
sem nal case of Francis v. INS,* of the whinsy of limting such
wai vers to exclusion cases. Wth the renoval of the statutory bar
to establishing good character, C priano may nake a substantia
showi ng of entitlenent to relief, particularly in light of his 40
years of residence in this country, his drug dependency
rehabilitation, current enploynent, and response to famly
obligations. Accordingly, we vacate the order of the Board i nsofar
as it dismssed C priano's application for section 244(a)(1) relief
on statutory grounds and remand for consideration of that
application on the nerits.

Petition for review DENIED in part, GRANTED in part, and the

matter is REMANDED for further proceedi ngs consistent herewth.

2Cf. Prichard-Ciriza v. INS, 978 F.2d 219 (5th Cir.1992)
(refusing to allow a section 212(c) applicant to count the tine
that his appeal was pending with the Board toward the seven-year
requi renment when the appeal was frivol ous).

13532 F.2d 268 (2d Cir.1976).

1“See id. Had Cipriano been afforded an opportunity to
apply for a waiver of deportation in 1975, he m ght well have
been successful in light of the length of his residence in the
United States and the relatively mnor nature of his offenses.
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