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Appeal from the United States District Court for the Eastern
District of Texas.

Before GARWOOD and EMLIO M GARZA, Circuit Judges, and HEAD, ®
District Judge.

EMLIOM GARZA, Crcuit Judge:

National Union Fire Insurance Conpany ("National Union"), an
upper -l evel excess insurance carrier, brought an action against a
| oner -l evel excess insurance carrier, Colunbia Casualty Conpany
("Col unbi a"), claimng that Col unbia had breached either a direct
or indirect duty to National Union to settle litigation brought
agai nst the nmutual insured, Ariens Conpany ("Ariens"). On appeal,
we nust determ ne whether the district court erred in granting
summary judgnent in favor of Colunbia. Finding no error, we
affirm

I
The underlying facts are undi sputed. Ariens manufactured and

sol d notori zed | awn and garden equi pnent, such as | awn nowers, snow

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.



bl owers, and stunp grinders. A four-year-old boy was attenpting to
operate one of Ariens's riding rotary |awn nowers. The rotary
bl ade got caught on a root. The boy got off the nower wthout
killing the engine or di sengagi ng the nower bl ade, and pl aced both
hi s hands and arns under the nower in an attenpt to free the bl ade.
When the bl ade was freed, it anputated the boy's hands and one arm
al nost to the el bow

The victims parents (the "Hones plaintiffs") brought a
products liability suit in state court against Ariens, claimng
that the lawn nower's defective design caused the injuries
descri bed above. Apparently, later nodels of the insured' s nowers
were equi pped with switches which killed the engine if the rider
left the nower seat while the blade was engaged. The nower
involved in this case did not have such a feature. Ariens defended
liability on the ground that a riding | awmn nower could not be nade
safe for use by a four-year old. Ariens also sued the Hines
plaintiffs for indemity, claimng that they were negligent in
allowing the boy to operate the nower.

Ariens was self-insured up to $100,000 per occurrence, and
$750,000 in the aggregate of all claims made in any one policy
period. Beyond this self-insurance |ayer, Colunbia provided the
first and second | evel s of excess coverage, providing $1 mllion,
less the insured's self-retained limts, and $5 mllion,
respectively. National Union provided the outernost |ayer of $15

mllion of coverage, in excess of Colunbia' s second |ayer of



coverage.! The excess liability policy between Ariens and Col unbi a
gave Colunbia the "right to associate itself with the insured in
the control, negotiation, investigation, defense or appeal of any
claim" Special Endorsenent 6 of the policy also deleted
Colunbia's "right to settle [any] claim or suit for an anount
wWithin the Insured's Retained Limt," w thout the consent of the
insured. Ariens retained its own counsel. After a |arge verdict
in favor of the Hines plaintiffs, Ariens settled the case for $7.5
mllion. The settlenent exhausted Ariens's self-insuredlimts and
the first two |layers of excess coverage provided by Col unbia,
causing National Union to contribute approximately $2 million to
the settl enent.

Nat i onal Uni on subsequently sued Colunbia, claimng that
Col unbi a breached either a direct or indirect duty to Nationa
Uni on by not negotiating a settlenment with the H nes plaintiffs for
an anmount within the first two |layers of excess coverage. As
damages, National Union sought to recover the anmpbunt it had to
contribute to the settlenent of the underlying action. Colunbia

moved for sunmary judgnment on the ground that it owed no | egal duty

"Excess liability insurers contract to provide inexpensive
insurance with high policy limts by requiring the insured to
contract for primary insurance with another carrier. The prem um
is also held down by the fact that the duty to defend rests
primarily on the primary insurer...." Harville v. Twin Gty Fire
Ins. Co., 885 F.2d 276, 278-79 (5th Cr.1989) (footnote omtted).
Here, Colunbia contends that Ariens was both self-insurer and
primary insurer, to the extent that Ariens contracted to retain
control over defense of the claim including the handling of
settl enment negotiations. Colunbia and National Union, by the
express terns of their respective policies with the insured, were
both excess liability insurers.



to either Ariens or National Union to engage in settlenent
negoti ati ons, since the excess coverage policy between it and the
insured nerely allowed, rather than required, that Colunbia
"associate itself with the insured in the control, negotiation
i nvestigation, defense or appeal of any claim" The district court
concluded that the terns of Special Endorsenent 6 did not create a
duty on behal f of Col unbia toward Ariens to negotiate a settl enent.
The court further concluded that because Col unbia owed no duty to
Ariens, Colunbia also owed no duty to National Union under the
doctrine of equitable subrogation.? Based on these concl usions,
the court granted sunmary judgnent in favor of Col unbia, fromwhich
Nati onal Union tinely appeal ed.
I

We review the district court's grant of a summary judgnent
noti on de novo. Davis v. Illinois Cent. RR, 921 F. 2d 616, 617-18
(5th Gr.1991). Summary judgnent is appropriate if the record
di scl oses "that there is no genuine i ssue of material fact and that
the noving party is entitled to a judgnent as a matter of |law "
Fed. R Cv.P. 56(c). A party seeking summary judgnment bears the
initial burden of identifying those portions of the pleadings and

di scovery on file, together wwth any affidavits, which it believes

2Equi t abl e subrogation is the legal fiction through which a
person who pays the debt for which another is primarily
responsible is substituted, or subrogated, to all rights and
remedies of the other. Black's Law Dictionary 539 (6th ed.

1990). In Texas, an excess insurer nmay bring an equitable
subrogation action against a primary insurer—.e., an action that
the insured may have against the primary insurer for m shandling
a claim See Anmerican Centennial Ins. Co. v. Canal Ins. Co., 843
S. W 2d 480, 482-83 (Tex.1992).



denonstrate the absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U. S. 317, 325, 106 S.Ct. 2548, 2554,
91 L.Ed.2d 265 (1986). Once the novant carries its burden, the
burden shifts to the non-novant to show that summary | udgnent
shoul d not be granted. |d. at 324-25, 106 S.C. at 2553-54. Wile
we must "review the facts drawing all inferences nost favorable to
the party opposing the notion," Reid v. State Farm Mut. Auto. Ins.
Co., 784 F.2d 577, 578 (5th Cir.1986), that party may not rest upon
mere allegations or denials in its pleadings, but nust set forth
specific facts show ng the existence of a genuine issue for trial.
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 256-57, 106 S.C
2505, 2514, 91 L.Ed.2d 202 (1986).

National Union first contends that the district court erred
in construing the terns of the excess insurance policy between
Colunbia and Ariens as not requiring that Colunbia negotiate a
settlenment within the first two layers of excess liability
coverage. "In construing a witten contract [such as an insurance
policy], the primary concern of the court is to ascertain the true
intentions of the parties as expressed in the instrunent." Coker
v. Coker, 650 S.W2d 391, 393 (Tex.1983).2% Wen the terns of an

i nsurance policy are plain, definite, and unanbi guous, a court may

*Because the | aws of the various states involved in this
diversity suit do not conflict on any material issue, we apply
Texas substantive law. See WR Gace & Co. v. Continental
Casualty Co., 896 F.2d 865, 874 (5th Cir.1990) ("If the |laws of
the states do not conflict, then no choice-of-law analysis is
necessary."). Even if sone material conflict did exist, our
application of Texas |aw renders noot National Union's argunent
that Texas | aw shoul d apply.



not vary those terns. Royal Indemity Co. v. Marshall, 388 S. W2d
176, 181 (Tex.1965); see also Barnett v. Aetna Life Ins. Co., 723
S.W2d 663, 665 (Tex. 1987) (stating that "if the i nsurance contract
is expressed in plain and unanbi guous | anguage, a court cannot
resort to the various rules of construction [favoring the
i nsured]"). An insurance policy is anbiguous only when it is
"reasonably susceptible to nore than one neaning ... but if only
one reasonable neaning clearly energes[,] it is not anbiguous."
Universal CI.T. Credit Corp. v. Daniel, 150 Tex. 513, 243 S.W2d
154, 157 (1951). Wen no anbiguity exists, a court nust give the
wor ds used their plain neaning. Puckett v. United States Fire Ins.
Co., 678 S.W2d 936, 938 (Tex.1984).
Speci al Endorsenent 6 of the excess insurance policy provides
in pertinent part:
The [insurance] conpany, at its own expense, shall have [t he]
right to associate itself with the insured in the control
negotiation, investigation, defense or appeal of any claimor
proceedi ng which, in the opinion of the conpany is or nmay be
covered by this policy. The insured shall fully cooperate in
all matters pertaining to such claimor proceeding...
The rejection of a negotiated settlenent for a definite anount
by the insured with respect to a claim shall limt the
conpany's liability to the total amount of the settl enent
negot i at ed and def ense costs and excess defense costs i ncurred
to the date of such negotiated settl enent agreenent for such
claimless the self-insured retention.
Speci al Endorsenent 6 al so expressly deleted condition 3(d) from
the i nsurance policy, which fornerly read:
The [insurance] [c]onpany at its sole option and w thout the
consent of the insured, may settle any claimor suit involving
the limts of liability of this policy or likely to involve
its limts. The [c]onpany expressly reserves the right to

settle such claimor suit for an amount within the I nsured's
Retained Limt.



We read this unanbi guous | anguage to nean that Col unbia had
the right, and not the duty to engage in settlenent negotiations.
| ndeed, the explicit abrogation of Colunbia' s unilateral authority
to negotiate a binding settlenment supports the interpretation that
the parties intended for Ariens to control its own defense,
i ncludi ng the handling of settlenent negotiations. See also Inst.
of London Underwriters v. First Horizon, 972 F.2d 125, 126 (5th
Cir.1992) (interpreting simlar |anguage under Loui siana | aw—[the
excess carrier] shall have the right and shall be given the
opportunity to associate wth the Assured or the Assured's
underlying insurers or both in the defense and control of any
claim..."—as unanbiguously excluding a defense obligation on
behal f of an excess carrier). Based on the policy's plain and
unanbi guous | anguage, we hold, as the district court did, that
Col unbia had no duty to Ariens to settle for an anobunt within the
first two |layers of excess liability coverage.* Because Col unbi a
had no duty to Ariens, Colunbia also had no duty to National Union
under the doctrine of equitable subrogation. See Anerican
Centennial, 843 S. W2d 480, 482-83 (Tex.1992) (noting that the
doctrine permts the excess insurer to step into the shoes of the

i nsured when pursuing a cause of action for mshandling of a

“We do recognize that the policy did inpose the duty upon
Colunbia to "cooperate in all matters pertaining [a] claimor
proceeding [in defense of litigation]." G ven the undisputed
fact that Col unbia never objected to any settlenent Ariens wanted
to make, we hold as a matter of |aw that Colunbia did not violate
its duty to cooperate. See Record on Appeal vol. 2, at 781
(deposition of J. Mchael Mers, counsel for Ariens) (stating
that prior to the verdict comng in, Colunbia had never refused
to consent to an anount for which his client desired to settle).

7



claim.?

Nat i onal Union also contends that it raised a material issue
of fact regardi ng whet her Col unbi a actually controlled the defense
of the litigation against Ariens, thereby triggering a duty on
behalf of Colunbia to settle and/or defend the claim in a
reasonabl e and careful manner. This argunent fails to persuade for
at |l east two reasons. First, the terns of the policy unanbi guously
reserves control of the defense to Ariens, and not Col unmbia. Thus,
as a matter of |law, Colunbia could not have controlled the defense
of the claim Second, the summary judgnent evi dence whi ch Nati onal
Union cites in its brief denonstrates at nost that Colunbia's
adjuster participated in settlenent negotiations with the H nes
plaintiffs. W have held as a matter of |awthat where the i nsured
has retai ned independent counsel, an insurer's participation in
settl enment negotiati ons does not itself constitute an assunpti on of
the i nsured' s defense. See Arkwi ght-Boston Mrs. Mut. Ins. Co. v.
Aries Marine Corp., 932 F.2d 442, 445-46 (5th Cir.1991). W

SAl t hough sone jurisdictions have recogni zed a direct duty
running fromthe primary to the excess insurer, Texas has yet to
recogni ze such a duty. See Anerican Centennial, 843 S.W2d at
483 ("[We decline at this tine to permt a direct action.").
Even if Texas did recognize a duty running froma | ower-I|eve
excess insurer to an upper-1level excess insurer, to settle a
claimw thin the |ower-level coverage limts, the terns of the
policy gave the Ariens, and not Colunbia, the authority to
control the defense of litigation, including settlenent
negotiations. Lacking such control, Colunbia could not have
possessed a duty to settle within the |ower-1level coverage
limts. See Certain Underwiters v. Fidelity and Casualty Ins.
Co., 789 F. Supp. 927, 934 (N.D.111.1992) ("As a matter of |aw the
primary insurer cannot have a direct duty to the excess insurer
to do that which the primary insurer has no authority to do."),
rev'd on other grounds, 4 F.3d 541 (7th G r.1993).

8



therefore reject Colunbia' s second contention on appeal.®
111

For the foregoing reasons, we AFFIRM the judgnent of the

district court.

Because we concl ude that Colunbia violated no duty to

Nati onal Union, we further note that the district court correctly
granted sunmary judgnent on National Union's clains under the
Texas Deceptive Trade Practices Act and | nsurance Code which were
prem sed on Colunbia's allegedly negligent conduct in failing to
settle the litigation. See Brief for National Union at 35 ("The
sane evidence which constitutes negligence on the part of CNA

al so constitutes evidence of an unconsci onabl e course of conduct
whi ch woul d violate both the DIPA and Art. 21.21, Insurance Code

of Texas.").



