United States Court of Appeals,
Fifth Grcuit.
No. 93-5262.

FEDERAL DEPOSI T | NSURANCE CORPORATI ON, Pl aintiff-Appell ee-
Appel | ant,

V.
Rory S. MCFARLAND, et al., Defendants,
Rose Long McFarl and, Co-trustee, Defendant-Appell ant.
Prem er Venture Capital Corp., Third Party Defendant - Appell ee,

David L. Junp, Third Party Defendant I|Intervenor-Plaintiff-
Appel | ee.

Cct. 5, 1994.

Appeals from the United States District Court for the Wstern
District of Louisiana.

Bef ore REYNALDO G GARZA, SM TH and PARKER, Circuit Judges.

ROBERT M PARKER, Circuit Judge:

This suit concerns the FDIC s attenpt to recover fromviable
loans found in a failed bank's portfolio. Two related appeal s
energed fromone trial and one nenorandum opi nion of the district
court.

Rose Long McFarl and appeals the district court's enforcenent
under 12 U. S.C. 8 1823(e) of a continuing guaranty agreenent which
she contends was released prior to the FDIC s acquisition of the
notes which it secured. Concluding that 8§ 1823 does not apply to
the rel ease, we reverse the district court's deci sion hol di ng Rose
McFarl and |iable under her continuing guaranty. FDIC appeals the
district court's ruling that a special nortgage held by the fail ed
bank as collateral did not cover oil and gas produced from | ands
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that were previously part of the | ease but were decl ared subject to
a different lease prior to the tine the bank took the |ease as
collateral. Finding noerror inthe district court's resol ution of
this issue, we affirm
| . THE RELEASE
A

Rose MFarl and executed a Continuing Guaranty Agreenent of
$450, 000, dated Septenmber 4, 1980, guarantying all debts and
liabilities to the Bank of Comrerce (BOC) incurred by her son, Rory
McFarl and. In January 1981, a bank officer wote a letter to Rory
Mcfarland, advising him that the bank had msplaced Rose
McFarl and's CGuarantee Agreenent and requesting a replacenent
guaranty, which they provided. The letter was found in the bank's
files after FDI C took control.

In the early 1980's, Rory Mfarland obtained the three | oans
fromthe BOC that are the subject of this suit. One of the |oans
was nmade to New Age Industries, Inc. and Rory Mcfarland in solido,
and was secured by a lien on equipnent and Rose MFarland's
continuing guaranty. The other two |oans were nmade to Rory
Mcfarland personally and secured primarily by an interest Rory
Mcfarland held in sonme offshore mnerals, a pledge of Ilife
i nsurance on Rory Mcfarland's |ife, and Rose McFarl and' s conti nui ng
guaranty. In 1985 these loans were restructured and increased
The New Age loan was not involved in the restructuring. Rory
Mcfarland paid a 17 origination fee, an increased rate of interest,

and agreed to the cancellation of a $500,000 line of credit which



he had previously received fromthe bank, inreturn for the rel ease
of Rose MFarland's QGuaranty Agreenent and an increased | oan
bal ance. Two of the bank officers wote Rory Mcfarland a letter
dated April 2, 1985, delineating the terns of his re-structured
| oan and stating the bank's agreenent to rel ease Rose MFarl and
fromthe 1980 Guaranty Agreenent. Rory Mfarland was to sign and
return if he agreed to the terns, which he did. At approxi mately
the sanme tine, the bank returned an executed copy of the Guaranty
Agreenent to Rory Mfarland and he destroyed it.

The m nutes of the Directors Loan Conmttee reflect that on
March 8, 1985 two | oans were approved for Rory Mfarland and his
$500,000 line of credit was cancel ed. The |isted collateral
i ncluded a requirenent that Rose MFarl and's Guaranty agreenent be
i ncreased to $1, 750, 000. On March 15, 1985 the Oficer's Loan
Comm ttee approved the sane package. Rory Mfarland refused this
| oan structure and continued to negotiate, finally agreeing to the
ternms set forthinthe April 2, 1985 letter. The prom ssory notes,
executed by Rory Mfarland on April 5, 1985, list the collateral
for the notes and there is no reference in either note to a
Guaranty by Rose McFarland. The mnutes fromthe Director's Loan
commttee held on April 30, 1985 note the newrenewal | oans to Rory
Mcfarland and |list collateral for the | oan, which did not include
t he guar ant ee.

On June 13, 1986 the bank was cl osed and FDI C was appoi nt ed
receiver. In an assignnent dated January 1991, the FDI C as

Recei ver assigned Rory Mcfarland's notes to FDIC in its corporate



capacity, stating that the assignnent was effective as of June 13,
1986.

At the tinme FDIC exam ned the bank records to determne the
val ue of the Rory Mfarland |oan asset, the records included the
letter requesting a replacenent of Rose MFarland's continuing
guaranty, an executed copy of Rose MFarland' s Guaranty Agreenent,
the letter releasing it, the mnutes of the Loan Commttees |isted
above, and a "Relationship Report" (summary of custoner's
i ndebt edness) for Rory Mcfarland dated October 15, 1985 (6 nonths
after the release) which still listed Rose McFarland's Guaranty as
collateral for Rory Mfarland s notes.

Rory Mfarland defaulted and Rose MFarland did not pay
anything on the disputed CGuaranty. FDI C- Cor porate brought this
suit. After bench trial, the district court held that 12 U . S.C. §
1823(e) applied to the rel ease and found that the release failed to
neet the requirenments of § 1823(e),! so the bank's rel ease of Rose
McFarl and' s Guaranty was not valid against FDIC. Specifically, the

district court found that the release was not executed by Rose

112 U.S.C. § 1823(e) provides: "No agreenent which tends to
dimnish or defeat the interest of the Corporation in any asset
acquired by it under this section or section 1821 of this title,
either as security for a | oan or by purchase or as receiver, of
any insured depository institution, shall be valid against the
Cor poration unless such agreenent (1) is in witing, (2) was
executed by the depository institution and any person claimng an
adverse interest thereunder, including the obligor,
cont enporaneously wth the acquisition of the asset by the
depository institution, (3) was approved by the board of
directors or its loan commttee, which approval shall be
reflected in the mnutes of said board or commttee, and (4) has
been, continuously, fromthe tine of its execution, an official
record of the depository institution."”
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McFarland and that the bank's loan commttee mnutes do not
"reflect" the rel ease.
B.

The district court decided this case after conducting a bench
trial. Qur standard of review for bench trials is well
established: findings of fact are reviewed for clear error; |egal
i ssues de novo. Seal v. Knorpp, 957 F.2d 1230, 1233 (5th
Cir.1992). The district court held that 12 U S . C. § 1823(e)
precl uded Rose MFarland fromraising the rel ease agreenent as a
defense against FDIC. W review de novo the applicability of §
1823(e) to this case.

Section 1823 is the statutory counterpart to D Cench, Duhne
& Co. v. FDIC, 315 U S 447, 62 S.C. 676, 86 L.Ed. 956 (1942).
Courts often consider the D Cench, Duhme doctrine and § 1823(e) in
tandem |ooking to the common |aw when construing the statute.
Beighley v. FDIC, 868 F.2d 776, 784 (5th Cr.1989). Section
1823(e) and D Cench, Duhnme basically prohibit the enforcenent
against the FD C of wundisclosed agreenents that would tend to
dimnish the FDIC s interest in an asset acquired fromthe failed
bank. The purpose behind § 1823(e) and D Oench, Duhne is to allow
federal and state bank examners to rely on a bank's records in
evaluating the bank's assets, ensuring mature consideration of
unusual | oan transactions by senior bank officials, and preventing
fraudulent insertion of new ternms, wth collusion of bank
enpl oyees, when the bank appears headed for failure. Langley v.

FDIC, 484 U S. 86, 91-92, 108 S.C. 396, 401, 98 L.Ed.2d 340



(1987).

The purposes of § 1823 and D Oench, Duhne are not inplicated
in the agreenent to rel ease Rose McFarl and's guaranty. There was
no question of collusion, fraud, or bad faith. There was no
undi scl osed or secret agreenent. Rat her, the release of Rose
McFarl and's guaranty was negotiated at arm s | ength in conjunction
wth the renewal of two of Rory Mcfarland' s | oans, and the rel ease
is reflected in the |loan docunents. At |least with respect to the
renegoti ated | oans, the release of Rose MFarland's guaranty with
respect to these two loans falls within an exception to the
D Cench, Duhne doctrine recognized in this circuit.

This Court has held that D Gench, Duhne does not apply where
t he agreenment which the FDIC seeks to avoid is spelled out in the
| oan agreenent. FDIC v. Laguarta, 939 F.2d 1231 (5th G r.1991);
see also FDIC v. Waggoner, 999 F.2d 826, 828 (5th Cr.1993). W
have cone close to explicitly applying this principle to 8 1823(e)
as well. See Bank One Texas National Association v. Mrrison, 26
F.3d 544, 551 (5th Gr.1994) (stating that "[t]he integrated | oan
docunents which evidence the parties agreenent satisfy the
notoriety requirenments of D Cench, Duhne and 8§ 1823(e)"). Oher
courts have applied this principle to 1823(e). E.g., Commerce
Federal Sav. Bank v. FDIC, 872 F.2d 1240 (6th Cr.1989); R verside
Park Realty Co. v. FDI C, 465 F. Supp. 305, 313 (M D. Tenn. 1978); see
al so, Howell v. Continental Credit Corp., 655 F.2d 743 (7th
Cir.1981) (holding that neither D Cench, Duhnme nor 8§ 1823 applies

where "t he docunent FDI C seeks to enforce is one ... which facially



mani fests bilateral obligations and serves as the basis of the
| essee's defense"). W agree with the Sixth Crcuit that "The
| anguage of 1823(e), which provides that "[n]o agreenent which
tends to dimnish or defeat the right, title or interest of the
[FDIC] in any asset acquires by it under this section ... shall be
val id against the Corporation,' indicates that it applies only to
an action or defense which is anchored i n an agreenent separate and
collateral from the instrunent which the FDIC is seeking to
protect."” Comrerce Federal Savings Bank v. FDIC, 872 F.2d at 1244.
W hold that 12 U S.C 8§ 1823(e) applies only to separate and
col l ateral agreenents; not to agreenents found in the |oan
docunents thensel ves.

In the instant case, the agreenent to rel ease Rose MFarl and
was contained in the | oan agreenent, executed by the bank and Rory
Mcfarland and maintained in the bank's files. The terns of the
|l oan renewals were set out in a letter from the president and
executive vice president of the bank to Rory Mfarl and. Rory
Mcfarland was to sign the letter and return it if he agreed to the
terms. Rory Mcfarland signed and returned the letter and t he notes
were executed under the terns set out in the letter, not the terns
reflected in the mnutes of either the Directors Loan Commttee or
the O ficers Loan Commttee.

The fact that the release is not evidenced on the prom ssory
note does not nean that it is not contained in the | oan docunents.
Laguarta rejects the notion that the "l oan docunents" incl udes only

the prom ssory note. Laguarta, 939 F.2d at 1239. The letter from



the bank's officers setting out the terns of the |oan, which was
signed by the bank and Rory Mcfarland and mai ntained in the bank's
files, is clearly one of the | oan docunents and is not coll ateral
to the renewal note. See id. The release of Rose MFarland's
guaranty is therefore effective against the FDIC at |east wth
respect to the two renegotiated | oans.
C.

The New Age | oan was executed before the release of Rose
McFarl and's guaranty and was not renegotiated, so the release is
not a part of the | oan docunents of that | oan. However, it is well
established that 8§ 1823 does not apply to every inquiry concerning
an asset. FDIC v. Mrchants Nat'l Bank of Mbile, 725 F.2d 634,
639 (11th Cr.1984), cert. denied, 469 U S. 829, 105 S.C. 114, 83
L. Ed. 2d 57 (1984). The "no asset" exception to D Cench, Duhne and
8§ 1823(e) is wdely recognized. See, e.g., FDIC v. Zook Bros.
Constr. Co., 973 F.2d 1448, 1452 (9th Cr.1992); Conmerce Federal
Savi ngs Bank v. FDIC, 872 F.2d at 1244; Beighley v. FDIC, 868 F. 2d
776; FDIC v. P.L.M International, Inc., 834 F.2d 248 (1st
Cir.1987); Howell v. Continental Credit Corp., 655 F.2d 743; cf.
Langl ey, 484 U S. at 93-94, 108 S.C. at 399 (inplying that where
the instrument is rendered void rather than nerely voi dabl e before
being acquired by the FDIC, the instrunment is not an asset
protected by § 1823(e)). The "no asset" exception is generally
defined as precluding the application of 1823(e) where "the parties
contend that no asset exists or an asset is invalid and that such

invalidity is caused by acts independent of any understandi ng or



side agreenent.” FDIC v. Merchants Nat'l Bank, 725 F.2d at 639
(quoted in FDIC v. Blue Rock Shopping Center, 766 F.2d 744, 753
(3rd Cir.1985); and FDIC v. Nenecek, 641 F.Supp. 740, 742
(D. Kan. 1986)).

The "no asset" exception has been applied in a variety of
circunstances. It has been applied by courts in cases where it has
been determ ned that the asset was invalid for fraud, see Gunter v.
Hut cheson, 674 F.2d 862, 867 (1lth C r.1982), cert. denied, 459
US 826, 103 S.C. 60, 74 L.Ed.2d 63 (1982), or for the breach of
bil ateral obligations contained in the asset, see Howel |, 655 F. 2d
at 746-48. Additionally, the exception has been applied where the
asset had been voi ded by the judgnent of a court prior to the date
that the FDIC acquired the assets of the bank, see G ubb v. FDI C
868 F.2d 1151 (10th Cr.1989), and where the asset had been
di scharged by the paynent and cancell ation of the underlying debt
before the FDI C obtained the assets of the bank, see FDIC v.
Bracero & Rivera, Inc., 895 F.2d 824 (1st Cr.1990); Comrer ce
Federal Savings Bank v. FDIC, 872 F.2d at 1245; and FDI Cv. Prann,
694 F. Supp. 1027 (D. Puerto Ri co 1988). The exception has al so been
i nvoked where, prior to the FDI C acquiring the bank's assets, the
asset was extingui shed by the bank's failure to conply with state
law notice requirenents for the sale of collateral. FDI C v.
Percival, 752 F.Supp. 313 (D.Neb.1990) (guaranty obligation was
extingui shed prior to the FDI C acquiring the underlying notes when
t he bank violated Neb. U. C.C. § 9-504(3) by selling other coll ateral

W t hout notice to the guarantor).



The "no asset" exception will not, however, be applied where
the agreenent is not reflected in the official records of the bank.
An overriding concern of 8§ 1823 and D Gench is that FDIC be able to
rely on the official records of the bank. Therefore, when a
def endant seeks to apply the "no asset" exception based on an
unrecorded agreenent, the exception will not apply. "Congress did
not intend that Sec. 1823(e) be avoided in this manner;
[ def endant’' s] construction would drain substantial vitality from
Sec. 1823(e) ... by throwng into question the very records of the
bank that the statute entitles the FDICto consider and rely upon.”
FDIC v. Merchants Nat'l Bank, 725 F.2d at 639 (quoted in P.L.M
International, 834 F.2d 248); but see FDI Cv. Nenecek, 641 F. Supp.
740, 742-43 (hol ding 8 1823(e) inapplicable even though accord and
sati sfaction apparently was not inwiting or inthe bank's files).

FDIC cites nunerous opinions of this and other circuits
holding that a release of an obligation nust conform to the
requi renents of 1823(e) to be enforceable against the FDIC, but
these are not cases where the "no asset" exception would apply. In
the cases cited by FDIC, either the agreenent could not clearly be
determned from the bank's records or the agreenent was still
executory when FDIC acquired the asset. See RTC v. MCrory, 951
F.2d 68 (5th Cir.1992) (agreenent not continuously maintained as an
official bank record); FSLIC v. Kroenke, 858 F.2d 1067 (5th
Cir.1988) (oral agreenent); FDI Cv. Hoover-Mrris Enterprises, 642
F.2d 785, 787-88 (5th G r.1981) (unexecuted oral agreenent); FDIC
v. Singh, 977 F.2d 18 (1st G r.1992) (rel ease not clear frombank's

10



records); FDIC v. Zook Bros., 973 F.2d at 1451 (release not in
bank's official files); FDIC v. Wight, 942 F.2d 1089 (7th
Cr.1991), cert. denied, --- U S ----, 112 S.C. 1937, 118 L. Ed. 2d
544 (1992) (appellate court concluded release was not in bank's
files, despite FDIC s concession it was); FDICv. Manatt, 922 F. 2d
486 (8th Cir.1991) (accord and satisfaction still executory when
FDI C acquired note), cert. denied, 501 U S 1250, 111 S. Ct. 2889,
115 L. Ed. 2d 1054; FDICv. Virginia Crossings Partnership, 909 F. 2d
306 (8th Cir.1990) (undisclosed side agreenent); FDCv. P.L. M
Int'l, Inc., 834 F.2d at 253 (undi scl osed side agreenent); Public
Loan Co. v. FDIC, 803 F.2d 82 (3rd Cr.1986) (oral accord &
satisfaction); FDI Cv. de Jesus Valez, 678 F.2d 371 (1st G r.1982)
(letter agreenent kept in presidents safe rather than in bank's
files); but see F.D.1.C. v. Krause, 904 F.2d 463 (8th Cr.1990)
(hol di ng def ense based on accord and sati sfaction not noted on the
prom ssory note or in the board's mnutes barred by § 1823(e)
W thout stating whether agreenent clearly reflected in bank's
official records).?

Under the circunstances of this case, Rose MFarl and shoul d
not be precluded fromavailing herself of the "no asset" exception
to 8 1823(e). Rose MFarland's guaranty was not Ilisted as
collateral on the note and it was never nentioned in the m nutes of

either loan commttee in connection with the New Age |oan. The

2FDIC al so cited FDIC v. Crenobra Co., 832 F.2d 959, 962 (6th
Cir.1987), which held that a partnershi p agreenent not neeting
requi renents of 8 1823(e) was not effective against FDIC. Its
rel evance to the "no asset" exception is elusive.
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guaranty could only be connected to the New Age | oan after it was
di scovered in a search of the bank's official files. That sane
search would reveal that the guaranty had been rel eased. Under
t hese circunstances, there is no "understandi ng or side agreenent”
of the type that could have caused the FDIC to be m sl ed. We
therefore hold that the "no asset" exception to 8 1823(e) and
D Cench, Duhnme applies in this case, reverse the decision of the
district court, and hold that the release of Rose MFarland's
guaranty is effective against the FDIC. 3
1. THE LEASE
A
Two of the notes that were descri bed above were secured by a
nortgage on "State Lease 340." The nortgage was granted in 1984.

That | ease describes the covered property as "all of the property
belonging to the State of Louisiana." The southern or seaward
boundary of the |lease is described as "the extrenme southern or
seaward boundary of ... Louisiana."
When the | ease was granted by the State of Louisiana in 1936,
it was the State's position that its seaward boundary extended

three | eagues (about nine mles) fromshore. |In 1950 the Suprene

SRose McFarl and argued that the district court's findings
that the rel ease was not executed in confornmance with 8§ 1823(e)
and that board approval was not reflected in the mnutes were
clearly erroneous; that 1991 anendnents to 8§ 1823(e) could not
be applied retroactively to allow FDIC in its capacity as
recei ver protection under 8 1823(e); and that the district court
failed to give proper weight to the FDIC s statenents in another
case that Rose MFarl and's guaranty had been rel eased. Because
we have determ ned that 8 1823 and D Cench, Duhnme do not apply in
this case, we need not eval uate these issues.
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Court held that Louisiana's seaward boundary extended no further
than its ordinary lowwater mark and that the United States owned
the lands and mnerals underlying the Gulf in the case of United
States v. State of Louisiana, 339 U S. 699, 70 S.Ct. 914, 94 L. Ed.
1216 (1950). |In 1953, the Congress passed t he Subnerged Lands Act,
43 U.S.C. 8 1301 et seq., which granted states a three-mle belt
of fshore and the Quter Continental Lands Act, 43 U S.C. § 1331 et
seq., which validated |eases previously granted by states on
property outside the three-mle belt. This validation resulted in
the creation of a separate | ease by the Departnent of the Interior
referred to as "OCS 310".

David Junp and Premer Venture Capital Corp., judgnent
creditors of Rory Mcfarland, who recorded their judgnents after the
recordation date of the FDIC s nortgage, argue that FD C s nortgage
does not cover Rory Mcfarland's interest in OCS 310, and so does
not secure Rory Mcfarland' s debt to FDIC and is available to cover
their judgnments. The trial court agreed with Junp, et al., saying
that the | ease | anguage describing the area to be covered as the
Loui si ana boundary mnmust be understood as the Loui siana boundary in
1984 when the nortgage was executed. The trial court also found
that the nortgage recorded by FDIC, describing the |eased area as
endi ng at the Loui siana boundary was not sufficient to put Junp, et
al. as third parties on notice that OCS 310 was nortgaged. FDIC
appeal s.

B

Interpretation of a contract and the determ nation of

13



anbiguity are questions of law, which this Court reviews de novo.
FDIC v. Brants, 2 F.3d 147 (5th G r.1993). Fact questions arising
out of extrinsic evidence are reviewed under the clearly erroneous
standard. National Union Fire Insurance Co. v. Crcle, Inc., 915
F.2d 986 (5th GCir.1990).

FDIC argues that we should consider extrinsic evidence
admtted by the district court regarding the intentions of the
parties. W disagree. The |anguage in the nortgage unanbi guously
descri bes the property covered as endi ng at the Loui si ana boundary.
That al one decides the case. The trial court, perhaps out of an
abundance of caution, |ooked at the extrinsic evidence and still
found no basis for FDIC s claimto OCS 310, but there was no need
to do so. W therefore AFFIRM the district court's holding that
the notes acquired by FDIC are not secured by a nortgage on OCS

310.
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