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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
ALBERT JACKSON
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Appeal fromthe United States District Court
for the Western District of Loui siana

(May 30, 1994)

Before WSDOM and JONES, Circuit Judges, FITZWATER, D strict
Judge.

EDITH H JONES, G rcuit Judge:

Al bert Jackson was caught trafficking in cocaine but pled
guilty to using or carrying a firearmduring and in relation to a
drug trafficking crinme in violation of 18 U S.C. 8§ 924(c) (1) (1988)
and to being a felon in possession of a firearmin violation of 18
US C 8§ 922(g) (1988). Jackson was sentenced to the nmandatory 60
nmont hs of inprisonnment under 8 924(c)(1) to be served consecutively

wth 54 nonths of inprisonment for the felon in possession

District Judge of the Northern District of Texas, sitting by
desi gnati on.



vi ol ati on. Jackson appeals only his sentence on the felon in
possessi on count. Because we agree that the district court erred
in characterizing the defendant's prior state court conviction for
burglary of a building as a "crime of violence" in calculating
Jackson's base offense level wunder the Guidelines, we VACATE
Jackson's sentence and REMAND to the district court for
resentenci ng consistent with this opinion.

Jackson maintains that the district court erred in
assigning hima base offense | evel of 20 because his prior state
conviction for burglary of a building did not constitute a "crine
of violence."! See U S.S.G § 2K2.1(a)(4). Under the Guidelines,
a "crime of violence" is defined as:

any offense under federal or state |aw

puni shable by inprisonnent for a term

exceeding one year that -- (i) has as an

el emrent the use, attenpted use, or threatened

use of physical force against the person of

another, or (ii) is burglary of a dwelling,

arson, or extortion, i nvol ves use  of

expl osi ves, or otherw se i nvol ves conduct that

presents a serious potential risk of physical

injury to another.

US S G 8§ 4Bl1.2(1) (enphasis added). The district court,
respondi ng to the defendant's objections to the presentence report,
apparently read 8 4B1.2 to include any burglary as a crine of

vi ol ence. The <court noted that "[t]he specific facts of

L In relevant part, 8 2K2.1 provides for a base offense level of 20

"if the defendant -- (A) had one prior felony conviction of either a crime of

vi ol ence or a controlled substance offense ..." U S S. G § 2K2.1(a)(4). Had the
sentencing court correctly classified his prior burglary conviction, Jackson

mai ntains that his base offense | evel would only have been 14, thereby resulting
in a lesser sentence. See U S . S.G § 2K2.1(a)(6).
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defendant's burglary do not change the classification as this as
[sic] a crinme of violence." Id. at 289.

For his part, the appellant relies on the presentence
report's description of his prior burglary conviction. The report
states that Jackson was convicted in Texas state court of burglary
of a building with intent to commt theft. Jackson was not
convicted of burglary of a dwelling, which this court has

previously held is a "crinme of violence" under 8§ 4B1.2(1). See

United States v. Flores, 875 F.2d 1110, 1113 (5th G r. 1989)
Jackson also argues that the «circunstances surrounding the
burglary -- the suspects were found in the backyard of a vacant

house from which they were trying to take parts from an air

conditioning unit -- did not "involve[] conduct that presents a
serious potential risk of physical injury to another.” U S S G
84B1.2(1).

The governnent focuses on the fact that the building
burgl arized was a dwelling and urges that its | engthy vacancy does
not detract from its characterization as a dwelling. The
governnent further argues that Jackson's conduct di d pose a serious
potential risk of physical injury "since any nei ghbor or passerby
or even the owner could happen upon the crine."

This court will wuphold a sentence inposed under the
Guidelines solong as it is the product of a correct application of
the Guidelines to factual findings which are not clearly erroneous.

See United States v. Alfaro, 919 F.2d 962, 964 (5th G r. 1990).

Determ nation of |egal principles are reviewed de novo and factual



findings for clear error. See United States v. Mouurning, 914 F. 2d

699, 704 (5th Cr. 1990).
In determning whether the offense is a "crine of

vi ol ence, " the gui deline comentary enphasi zes t he conduct of which

t he def endant was convicted. See § 4B1.2 n.2; see also Stinson v.

United States, 113 S. . 1913, 1915 (1993) (hol ding that commentary

in the Guidelines Manual "is authoritative unless it violates the
Constitution or a federal statute, or is inconsistent
with . . . that guideline."). Jackson's offense of conviction,
burglary of a building with intent to commt theft, is

di stingui shed under the Texas Penal Code from burglary of a
habitation. A habitation is defined in relevant part by the Code
as "a structure or vehicle that i1s adapted for the overnight
accommodati on of persons."” Tex. Penal Code Ann. § 30.01(1) (1989)
(enphasi s added). By contrast, a building "neans any enclosed
structure intended for use or occupation as a habitation or for
sone purpose of trade, manufacture, ornanent, or use." 1d. at
§ 30.01(2) (enphasis added).

Relying on Flores, supra, this court has specifically

held that the burglary of a habitation under Tex. Penal Code Ann.
8 30.02 (1989) is a "crine of violence" for purposes of § 4Bl1. 2.
See United States v. Cruz, 882 F.2d 922, 923 (5th Cr. 1989).

Critical to the conclusion in Flores and Cruz is the idea that
"whenever a private residence is broken into, there is always a
substantial risk that force will be used." Fl ores, 875 F.2d at

1113; Cruz, 882 F.2d at 923 (quoting Flores). However, when a



burglary of a building is involved, it cannot be said that there is
always a substantial risk that force wll be used. Thi s
proposition finds support in 8 4Bl.2 and acconpanyi ng conmentary
which specify only a "burglary of a dwelling”" as a "crinme of
violence". In sum the district court's apparent uni formtreatnent
of burglaries as "crines of violence" is incorrect.

Wi |l e not constituting burglary of a dwelling, Jackson's
conduct mght still constitute a "crine of violence" if it
presented "a serious potential risk of physical injury to another."”
The description of the burglary in the presentence report, however,
di spel s any such notion. .. Flores, 875 F.2d at 1112 (concl udi ng
that presentence report coupled with testinony from probation
of fice enployee was sufficiently reliable for district court to
rely upon). The house had been vacant for seven years; Jackson was
found in the backyard attenpting to take sone parts froman air
conditioning unit. Not wi t hst andi ng the governnent's assertions
t hat nei ghbors, passersby, or the owner were at risk, the report
provi des absolutely no facts upon which to base a concl usion that
a serious potential risk of physical injury was posed to anyone.

Finally, the governnent's argunent that the nature of the
dwelling did not change by virtue of the seven year vacancy is
unconvi nci ng. Logi cal ly, whet her by vacancy, physi cal
deterioration, altered use, or otherwse, a point intinme exists at
which a dwelling |l oses its character as a residence and becones a
"mere" building. Texas crimnal |awrecognizes the distinction by

di stingui shing burglary of a habitation and burglary of a buil di ng,



and Jackson was convicted of the |esser offense of burglary of a
bui | di ng. The district court therefore erred in considering
Jackson's prior state court conviction for burglary of a building
as a "crinme of violence" for sentencing purposes.

Jackson rai ses two additional argunents that nerit little
attention. First, Jackson argues that the sentencing court erred
in calculating his crimnal history by adding two points for his
Feb. 14, 1978 conviction for auto theft. Under the Guidelines,
def endant's one-year sentence for auto theft nust have been i nposed
"Wwthin ten years of the defendant's comrencenent of the instant
offense" in order to be counted in the calculation of crimna
hi story points. U S.S.G 8§ 4Al.2(e)(2) (enphasis added). Jackson
contends that his Feb. 14, 1978 sentence was not i nposed within ten

years of Nov. 29, 1991, the date on which he was arrested with the

firearm in possession. Appel  ant defines "instant offense" to
include only the offenses to which he pled guilty -- nanely the
firearnms violations -- and to exclude the di sm ssed conspiracy and

substantive drug offense counts.

We need not reach the nerits of Jackson's argunent. As
the governnment correctly points out and as counsel for Jackson
conceded at oral argunent, even assum ng that the guidelines were
applied incorrectly, reducing Jackson's crimnal history points
fromtwelve to ten would Ieave himin the sane crimnal history
category and would not affect his sentence. Any error in

application is harnl ess.



Simlarly neritless is Jackson's final argunent. At the
sent enci ng hearing, the governnent declined to file a "substanti al
assi stance" noti on notw t hstandi ng their adm ssion that Jackson had
cooperated with DEA and Custons agents. See U S S G § 5KI1.1.
Appel I ant now argues his cooperation nerited such a notion.

Jackson's argunent is foreclosed by Wade v. United

States, 112 S. Ct. 1840 (1992). In Wade, the Suprene Court held
that district courts may review the governnent's refusal to file a
substanti al assistance notion and grant a renedy "if they find that
t he refusal was based on an unconstitutional nmotive." [d. at 1844.
Significantly, the Court further concluded "that a claimthat a
def endant nerely provided substantial assistance wll not entitle
a defendant to a renmedy or even to discovery or an evidentiary
hearing." 1d. Jackson's claimis nerely that his cooperation
merited the notion. He nakes no clai mof unconstitutional notive,
nor does he assert that the governnent breached its pl ea agreenent,
which commtted to its sole discretion the deci sion whether to nove
for a downward departure.

For the foregoing reasons, we VACATE Jackson's sentence
and REMAND to the district court for resentencing consistent with
t hi s opi nion.

VACATED and REMANDED.



