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Appeal from the United States District Court for the Wstern
District of Louisiana.

Before POLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.

POLI TZ, Chief Judge:

Bernadine St. Cyr and others ("St. Cyr") appeal the denial by
a three-judge district court of their attenpt to intervene in
litigation challenging the Louisiana Legislature's congressiona
redistricting plan. Lacking jurisdiction we dism ss the appeal.

Backgr ound

The plaintiffs challenged the legislative redistricting plan
for allegedly enploying racial gerrymandering in violation of the
Voting Rights Act and their fifth and fourteenth anendnent rights
to equal protection. A three-judge district court was convened
under 28 U S.C. § 2284. A trial was held in August 1992 and the
court denied the constitutional clains and prayer for an
i njuncti on. The court retained jurisdiction over the case,
however, continuing to consider plaintiffs' clains under the Voting

Ri ghts Act.



In June 1993 the Suprene Court rendered its decision in Shaw
v. Reno, ! holding that constitutional equal protection clains apply
to apportionnent schenes. The following nonth St. Cyr filed a
motion to intervene. In a single-judge order the court pronptly
deni ed that notion but scheduled an evidentiary hearing in which
St. Cyr and other interested parties were invited to participate as
am ci . St. Cyr appealed the district court's denial of
intervention to this court. Subsequent to that appeal the district
court decl ared the Loui siana apportionnent schene unconstituti onal
and enjoined future elections thereunder. The State of Loui siana
noticed its appeal of that decision to the Supreme Court.?2

Anal ysi s

St. Cyr conplains that the three-judge district court
i nproperly denied her notion to intervene. Before addressing the
merits of her appeal we nust first determ ne whether we have
appellate jurisdiction in this mtter. W now confront the
conundrum previ ously hypot hesi zed: a case which is "fragnmented or
split into pieces for purposes of appeal,” with the "order granting
the injunction ... be[ing] appealed directly to the Suprene Court™
while related non-injunction issues are appealed to us.? W
conclude that we may not exercise jurisdiction over St. Cyr's

appeal .

.- US ----, 113 S.Ct. 2816, 125 L.Ed.2d 511 (1993).
2See 28 U.S.C. § 1253.
3Jagnandan v. Gles, 538 F.2d 1166, 1171 (5th Cir.1976),

cert. denied, 432 U S. 910, 97 S.Ct. 2959, 53 L.Ed.2d 1083
(1977).



St. Cyr understandably argues the general rule that under 28
US C 81253 this court is the appropriate forumfor the appeal of
a three-judge district court denial of an intervention.* She
persuasi vel y argues that the Suprenme Court will not accept a direct
appeal absent a final judgnent on the injunctive relief by the
t hree-judge court.® The cases cited, however, differ factually and
legally fromthe case at bar.®

W are aware of no "Goose"’ case by the Supreme Court

di sposing of this issue. W are aided, however, by a decision of

“See United States v. Louisiana, 543 F.2d 1125 (5th
Cr.1976) (citing MIM Inc. v. Baxley, 420 U S. 799, 95 S. C
1278, 43 L.Ed.2d 636 (1975)). Wile the court of appeals is
generally the proper forum for appealing a denial of
i ntervention, we have not considered a possible exhaustion of
remedi es prerequisite. Section 2284(b)(3) provides that
singl e-judge orders may be reviewed by the full three-judge
district court panel. St. Cyr did not avail herself of this
option. W have inposed exhaustion requirenents where the body
whose deci sion we are review ng has a pre-appeal nmechani sm
t hrough which it mght "correct its ow errors.” Cf. Parisi v.
Davi dson, 405 U. S. 34, 37, 92 S.C. 815, 818, 31 L.Ed.2d 17
(1972). Wiether the opportunity to appeal the single-judge order
to the three-judge district court creates a responsibility to do
so before appealing to this court is an open question. G ven our
conclusion on jurisdiction, however, we do not reach this issue.

The Suprene Court has narrowly construed its ability to
take direct appeals under section 1253. MIM Gonzal ez v.
Aut omati ¢ Enpl oyees Credit Union, 419 U S. 90, 95 S. . 289, 42
L. Ed. 2d 249 (1974).

8E. g., Jagnandan, 538 F.2d at 1171 ("The absence of an
appeal fromthe injunctive relief elimnates that hypotheti cal
[ of sinultaneous appeals in separate courts] from surfacing
here.").

The term nol ogy for a commandi ng precedent, factually on
all fours, varies, being referred to as a "Goose" case in
Loui siana, a "Spotted Horse" or "Spotted Dog" case in Al abama, a
"Cow' case in Kansas, and a "Wite Horse" or "Wiite Pony" case in
Texas. Jefferson v. Ysleta |Independent School Dist., 817 F.2d
303, 305 n. 1 (5th Gr.1987).



our colleagues in the Eighth Crcuit® who declined to act on an
appeal ed denial of intervention where the nerits of a three-judge
court ruling was on appeal to the Suprene Court. The factua
situation at bar is the sane; only the timng of the notices of
appeal differ.

We concl ude that once there has been a tinely and appropriate
appeal to the Suprene Court of a three-judge court's ruling on the
merits, neither 28 U.S.C. 8§ 1253 nor the Suprene Court's narrow ng
gl oss suggest that the Suprenme Court restrain fromal so consi dering
interlocutory orders properly appeal ed. W understand the Suprene
Court as indicating that when presented as a part of the appeal of
the judgnent on the nerits by the three-judge court it wll
consider other rulings and orders of the trial court.® W are
persuaded that we have no jurisdiction of a matter properly on
appeal before the Suprene Court.?10

When t he i nstant appeal was noticed the three-judge court had

8Benson v. Beens, 456 F.2d 244 (8th Cir.1972).

°See Mtchell v. Donovan, 398 U. S. 427, 90 S.C. 1763, 26
L. Ed. 2d 378 (1970) (a direct appeal which includes "only a
declaratory judgnent” is unreviewable) (enphasis added);
Rockefeller v. Catholic Medical Center of Brooklyn & Queens,
Inc., 397 U S. 820, 90 S.Ct. 1517, 25 L.Ed.2d 806 (1970) ("The
j udgnent appeal ed from does not include an order granting or
denying an interlocutory or permanent injunction and is therefore
not appealable to this Court under 28 U S.C. 8§ 1253.") (enphasis
added). The Suprene Court's |anguage strongly inplies that it
woul d accept an appeal of sonme matter by itself normally
unrevi ewabl e on direct appeal if that appeal is included in an
appeal from an injunctive order.

1028 U.S.C. § 1291 ("The courts of appeals ... shall have
jurisdiction of appeals fromall final decisions of the district
courts ... except where a direct review nay be had in the Suprene
Court.").



not issued its final judgnent on the nerits. But before this court
could address the appeal which, when noticed, very likely was
properly before us, the trial court ruled on the nerits and an
appeal was |odged thereon with the Suprene Court. Wth that
| odgi ng our appellate jurisdiction was inpacted. Wre we to rule
otherwi se our decision on the nerits of the intervention order
could cast a shadow or inpinge upon the Suprene Court's
functi oni ng. As a lower federal court we have neither the
authority nor inclination to do so.

We conclude that we |lack appellate jurisdiction over the
appeal of the denial of intervention to the appellants herein and,

accordingly, their appeal is D SM SSED.



