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Bef ore WSDOM DeMOSS and STEWART, Circuit Judges.
DeMOSS, Circuit Judge:

This is an appeal from summary judgnent granted in favor of
plaintiffs in this declaratory judgnent action. The principa
issue is whether certain non-profit entities are entitled to keep
(i) contractual revenues in excess of cost and (ii) interest incone
earned on federal funds dispersed to them under the Job Training
Partnership Act (JTPA), 29 U S C. § 1501 et. seq. (West 1985).
There are three conpeting interests in this tug of war over federal
funds. Holding the first rope is the Departnent of Labor (DOL) in
its capacity as federal admnistrator of the JTPA Hol di ng the
second is the Texas Departnent of Commerce (TDOC) in its capacity
as state recipient of the federal funds, which it disburses in
furtherance of JTPA objectives. Holding the third, as well as the
nmoney, are two non-profit private corporations, Jobs, Training, and
Services, Inc. (JTS) and East Texas Enpl oynent and Training, |nc.
(ETI), who provided job training services to local citizens under
the Act. Aligned with JTS and ETI, though technically a defendant,
is the East Texas Council of Governnents (ETCOG, who received the
funds from the state and issued the JTS and ETI subcontracts
Because we find that the dispute was not ripe for judicial
resolution in a federal court, we wll vacate and remand wth

i nstructi ons.



RELEVANT FACTS

Under the JTPA, DOL disburses job training grants to
i ndi vidual states pursuant to agreenents between the secretary of
| abor and the governor. |In Texas, TDOC acts for the governor and
is the initial recipient of JTPA funds.!? TDOC, in turn,
distributes the noney to "service delivery areas", which are
geogr aphi c regi ons of the state desi gnated by the governor pursuant
tothe Act. See 29 U S.C. § 1511-1512. Since 1983 ETCOG has act ed
as the subrecipient and admnistrative unit under the JTPA in the
East Texas Service Delivery Area. In that role ETCOGreceives JTPA
funds from TDOC pursuant to a witten contract. ETCOG in turn,
enters into subcontracts with private and public entities for the
delivery of job training services. ETCOG s prinmary subcontractors
since 1983 have been the two non-profit private corporations that
are the plaintiffs in this suit, JTS and ETI (subcontractors).
Since 1984 ETCOG s subcontracts with JTS and ETI have provided for
conpensation on the basis of performance rather than cost
experi ence. Paynent is nmade on a negotiated-in-advance "fixed
price" or a "single wunit charge", depending on the service
provided. Neither formof paynment is subject to adjustnent based
on the actual cost experience of the subcontractor.

During 1990 and early 1991, TDOC and DOL officials conducted

separate reviews of ETCOG s procurenent practices and exan ned

Prior to Septenber 1987, the Texas Departnent of Comrunity
Affairs acted for the Governor as initial grant recipient. W wll
refer to the State of Texas defendant as TDOC, wthout
differentiating which agency was acting at a given tine.
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ETCOG s relationship with JTS and ETI. The reviewng officials
found that between 1984 and 1989 JTS and ETI received substanti al
federal revenues in excess of their programcosts, and that part of
t hat excess had been i nvested and was earning interest. Al arned by
what they believed was an inappropriate accunul ation of federa
funds in the East Texas job training program DOL and TDOC
officials net on several occasions to discuss state and federa
grounds for recapture. The DOL, through the Ofice of the
| nspector Ceneral (O G, initiated a financial audit to determ ne
whet her the program costs reported by ETCOG JTS and ETI were
reasonabl e. In COctober 1992, the O G released a prelimnary
report, concluding that an inadequate procurenent system and
unr easonabl e program costs had enabled JTS and ETI to accunul ate
| arge anmounts of excess revenue fromthe JTPA program  However,
the DOL grant officer has made no initial or final determ nation
against any party regarding the allowability of the costs
gquestioned by the audit.

Meanwhi le TDOC, with the help of DO.L, pursued its own audit
and enf orcenent neasures. |In February 1991, TDOC i ssued an initi al
and then a final determ nation against ETCOG stating that JTS and
ETI, as non-profit corporations, were not entitled to retain
interest earned on an advance of federal funds. The final
determ nation ordered ETCOG to recover $585,951.00 from JTS and
$256,548.00 from ETI and advised them that failure to take
appropriate action could result in the suspension of ETCOG s

contract or the w thholding of funds. TDOC also issued an initia



determ nation as to the excess revenues. In that letter, ETCOG was
directed to recover excess revenues in the anount of $2,078, 379. 00
from JTS and $1,192,853.00 from ETI wthin thirty days. DOL
concedes that it supported TDOC s effort to find a way to recapture
the funds on state law grounds and that it participated in the
drafting of the determnation letters issued to ETCOG | n August
1991, enforcenent of the state determ nations was stayed, at DOL's
request, pendi ng resol ution of the federal audit and adm ni strative
process.

PROCEDURAL HI STORY

I n Septenber 1991, JTS and ETI filed this action agai nst ETCOG
and TDOC in state court, seeking a declaratory judgnent that the
contested funds were not subject to recapture. Al nost imediately
ETCOG filed a notice of renmoval to the U S. District Court,
asserting federal question jurisdiction based on the JTPA.  After
the action was renoved to federal court, TDOC noved to dism ss,
arguing that the DOL was an indispensable party. The district
court denied the notion but ordered the plaintiffs to add DOL to
the suit. Thereafter, ETCOG filed cross-clains against TDOC and
DOL, basically aligning itself with the plaintiff subcontractors.
TDOC, which did not want to be caught in the mddle, filed: (1)
cross- and counter-clains against JTS, ETI and ETCOG seeking
judgnent that state law allowed it to recapture the funds; and (2)
a cross-claim against DOL seeking judgnent that DOL's right to
recover fromTDOC was conti ngent upon TDOC s right to recover from

t he subcontractors.



In June 1992, DCOL filed a notion to dismss for lack of
subject matter jurisdiction, which the court denied. Thereafter,
JTS and ETI noved for sunmary judgnment agai nst TDOC and DOL. ETCOG

adopted that notion i

toto, and TDOC adopted that notion to the

extent it sought judgnent that DOL could not recapture the funds.
TDOC al so filed its own notion for partial sunmary judgnent agai nst
JTS and ETI, claimng that state law allowed it to recapture the
funds. In May 1993 the district court granted sunmary judgnent in
favor of JTS, ETlI, and ETCOG holding that neither TDOC nor DOL
coul d recapture the contested funds. The court did not, however,
grant TDOC any relief on its notion for sumrary judgnent agai nst
DOL on the cross-clains. TDOC appeals the court's failure to
expressly grant that relief, arguing that it was an oversi ght on
the part of the district court. TDOC does not appeal the district
court's summary judgnent against it on the substantive issue of
whet her state |law allows recapture of the contested funds. DOL
appeal s all aspects of the district court's order granting sumrary
j udgnent .

NATURE OF THE DI SPUTE

Prior to July 1989, DOL had no published policy regarding
whet her non-profit entities could retain revenue received i n excess
of costs wunder performance-based contracts. Agency notices
indicate that those revenues were often retained by the
subcontractors and could be used for any purpose consistent wth
the non-profit charter. See, e.q., 53 Fed. Reg. 7989, 7992 (1988).
In March 1989, DOL published an official interpretation of the



requi renents for acceptable perfornmance-based contracts. 54 Fed.
Reg. 10459 (1989). That policy, which becane effective July 1,
1989, required non-profit subcontractors to treat revenue i n excess

of costs as "programincone,"” which could not be used for purposes
other than to provide additional services in furtherance of JTPA
objectives. 1d. at 10467.

Subcontractors filed this suit seeking a judgnent that the
contested funds were properly earned and coul d not be recaptured by
either DOL or TDOC. Fromthe record it is clear that the primary
i ssue at that tine was whether DOL, or TDOC as their proxy, could
apply the July 1989 "no-excess-revenues-for-non-profits" policy
retroactively to reach the revenues generated by JTS and ETI in the
years 1984 through 1989. Both DOL and TDOC have subsequently
conceded that the July 1989 policy cannot be applied retroactively,
but have sought to preserve their right to determ ne whether those
revenues were otherw se properly earned under state and federa
law. DOL characterizes this suit as a premature attack on a non-
final DOL enforcenment action. As such, DCL clains that JTPA
sections 1576(a) and 1578(a)(1l) provide the exclusive avenue for

adm nistrative and judicial review of DOL action.? Under those

2JTPA 8§ 1576(a) provides that: (1) any applicant for
financial assistance who is dissatisfied because the Secretary
determ nes not to award financi al assistance; (2) and any reci pi ent
upon whom a corrective action or a sanction has been inposed can
request a hearing before a DOL adm ni strative | awjudge. 29 U S. C
8§ 1576(a). The section further states that, aside fromthose two
clainms and di scrimnation clains under 8§ 1577, "all other disputes
arising under this chapter shall be adjudicated under grievance
procedures established by the recipient or under applicable |aw
other than this chapter."” 1d. JTPA 8 1578(a) (1) provides that any

party to a proceedi ng which resulted in a final order under 8§ 1576
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provi si ons, the subcontractors have no recourse until the agency
actually i ssues a sanction. Additionally, the subcontractors would
be required to exhaust the admnistrative renedies provided in
section 1576, after which exclusive review of the agency's
determ nation would be vested in the court of appeals pursuant to
section 1578.

The subcontractors and ETCOG on the other hand, claimthat
DOL and TDOC s contention that the noney can be recaptured on ot her
state or federal |aw grounds is nothing nore than a sham designed
to conceal what is in fact a secret and unlawful attenpt to enforce
the July 1989 policy on a retroactive basis in violation of their
contract, state law, the JTPA and the Due Process and Equal
Protection Clauses of the United States Constitution. Thus, the
subcontractors characterize their <clains as statutory or
constitutional challenges to DOL's nethod of JTPA enforcenent.
Those cl ains, the subcontractors and ETCOG argue, can be revi ewed
under section 704 of the Administrative Procedure Act.?

W need not decide who has the better view of the case
Regardl ess of whether the JTPA or the APA provides the avenue for

review, the dispute cannot now be heard in federal court. Qur

can obtain judicial reviewof that order inthe United States Court
of Appeals. 29 U S.C. 8 1578(a)(1).

3The APA effects a broad waiver of sovereign inmunity and
al l ows any person adversely affected or aggrieved by agency action
to seek judicial review 5 U S C § 702. Section 704 specifies
what actions can be reviewed: "[a]gency action nmade revi ewabl e by
statute and final agency action for which there is no other
adequate renedy in a court are subject to judicial review" 5
U S C § 704.



review requires consideration of the district court's authority to
hear two separate issues: (1) whether the funds are subject to
capture on the basis of federal law (the federal |aw clains) and
(2) whether the funds are subject to dispute on the basis of state
law (the state | aw clains).

FEDERAL LAW CLAI M5

JTPA Preenption

DOL first argued that the district court |acked jurisdiction
because JTPA sections 1576 and 1578 provide a conprehensive and
excl usi ve neans of adm nistrative and judicial reviewof DOL action
under the JTPA. W disagree. Section 1576 enconpasses only a very
narrow class of DOL actions: determnations to deny financial
assi stance and the inposition of corrective action or sanctions
against a "recipient." DOL regulations define a "recipient" to
mean the state entity receiving funding directly fromthe DOL. 29
CFR 8§ 626.5 (1994). Contrary to DOL's position here, it has
argued in other courts that substate grantees are not "recipients"”
and have no recourse under 8 1576, except perhaps the right to
intervene when in fact admnistrative proceedings are pending

between DOL and the state. See Northwest Pennsylvania Training

Partnership Consortium Inc. v. United States Dep't of Labor, No.

89-3670 (3d Cir. 1990) (substate grantee was not a recipient and had
no right to an admnistrative hearing although DOL had issued
sanctions ordering the state to collect funds fromthe plaintiff);

see al so County of Los Angeles v. United States Dep't of Labor, 891

F.2d 1390 (9th Cir. 1989) (Il eaving open issue of whether substate



grantee was recipient and holding that, because DOL did not
sanction plaintiff directly, plaintiff had no recourse under § 1576
but could intervene in pending DOL/state admnistrative

proceedings); Cty of New Oleans v. United States Dep't of Labor,

825 F. Supp. 120 (E.D. La. 1993)(court |acked jurisdiction but
subst at e gr ant ee could i ntervene in pendi ng DOL/ state
adm ni strative proceedings). Furthernore, section 1576 contains a
broad savings clause which nekes plain that other disputes are
governed by state |l aw gri evance procedures or other non-JTPA | aw.
29 U.S.C. 8§ 1576. Therefore, in our view, sections 1576 and 1578
do not provide an exclusive avenue for all clains and all

plaintiffs challenging DOL action under the JTPA. Conpare Thunder

Basin Coal Co. v. Reich, 114 S C. 771 (1994) (Il anguage,

structure, purpose and legislative history of the Federal M ne
Safety Act evidence Congress' intent to streamine enforcenent by
directing ordinary chall enges through a single review process).

Thi s case does not require that we deci de the preci se scope of
sections 1576 and 1578. |f section 1576 applies to ETCOG and t hese
subcontractors, the district court | acked jurisdiction both because
there has been no DOL sanction inposed and because section 1578
vests exclusive jurisdiction in the Court of Appeals after
adm nistrative process. |If section 1576 does not apply, there has
been no final action as required by the APA

APA Finality
The APA permts review of agency action when authorized by

statute, which is not the case here, or when there has been "fi nal

10



agency action" and there is no other adequate renedy in a court.

Vel dhoen v. United States Coast Guard, 35 F.3d 222, 225 (5th Gr.

1994). "If there is no final agency action' as required by the
controlling statue, a court |acks subject matter jurisdiction."
Id. at 225. DOL has not nade any determ nation or inposed any
sanction against any party to this suit with regard to JTS and
ETlI's excess revenues that can be considered "final agency action”
wthin the mneaning of any provision of the JTPA or DO.'s
i npl enmenti ng regul ati ons.

Subcontractors and ETCOG argue that DOL's conduct in the
i nvestigation, and in particular its work with TDOC in attenpting
to disallow the revenues on the basis of state law, sufficiently
establi shes final agency action. However, "an agency's initiation
of an investigation does not constitute final agency action."
Vel dhoen, 35 F. 3d at 225. Likewise, "[a]n attack on the authority
of an agency to conduct an investigati on does not obviate the final
agency action requirenent." Id. "Normally, the plaintiff nust
await resolution of the agency's inquiry and chall enge the final
agency decision." |d.

The subcontractors offered evidence that DOL assisted in
drafting TDOC determ nation letters and that DOL believed at one
point that the July 1989 policy could be applied retroactively to
reclaim JTS and ETI revenues. The Suprene Court has identified
four pragmatic factors for determ ni ng when agency action is final.
Those factors include: (1) whether the challenged action is a

definitive statenment of the agency's position; (2) whether the
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action has the status of lawwi th penalties for nonconpliance; (3)
whet her the inpact on the plaintiff is direct and i nmedi ate; and

(4) whether imedi ate conpliance is expected. Abbott Laboratories

v. Gardner, 87 S. . 1507, 1516-17 (1967). Al t hough TDOC s

determ nations, were they enforced, could have the status of [|aw,
we refuse to accept the subcontractors invitation to i npute TDOC s
enforcenent actions to DQOL. Cooperation between the state and
federal agencies inplenenting a federal statute is neither unusual
nor insidious. Likew se, as long as those agencies are acting in
good faith, they should be free to explore every potentially
legitimate basis for carrying out the duties assigned to them by
Congress. The judiciary should intervene to review agency action
only when, and to the extent, that such action has an "actual or

i medi ately threatened effect.™ Lujan v. National WIldlife

Federation, 110 S. . 3177, 3191 (1990); Tayl or-Call ahan- Col enan

Counties v. Dole, 948 F.2d 953, 958-59 (5th Cr. 1991). DOL has

taken no action against JTS and ETlI which has the force of | aw and
demands i mmedi ate conpliance. |In fact, what DOL seeks to protect

in this suit is its right to reach a definitive position. See

Abbott Laboratories, 87 S. . at 1515 (ripeness doctrine, which
incorporates the finality requirenent, is intended to protect
"agencies from judicial interference until an admnistrative
deci sion has been fornmalized and its effects felt in a concrete way
by the challenging parties").

We synpathize with the district court's frustration that,

al though it has been five years since the audit and over two years
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since the O Greport, DOL still has no final position concerning
ETCOG s procurenent system and JTS and ETI's revenues. This is
not, however, an enforcement action. DOL's bureaucratic sloth in
maki ng any final determnationinthis matter does not convert what
is essentially pre-enforcenent investigation into final agency
action. G ven the absence of final agency action, the district
court was w thout subject matter jurisdiction to entertain any of
t he subcontractors' or ETCOG s cl ai ns agai nst DQOL.
Ri peness

Even if the finality requirenent did not preclude district
court jurisdiction over the clains against DOL, we would still hold
that the clains agai nst both DOL and TDOC whi ch seek relief on the
basis that the revenues were properly earned under the JTPA are not
ripe for judicial resolution. Ripeness is a function of an issue's
fitness for judicial resolution as well as the hardship i nposed on

the parties by del ayi ng court consideration. Merchant's Fast Mtor

Lines, Inc. v. I.C C, 5 F.3d 911, 919-20 (5th Gr. 1993). Factors

governing whether an issue is ripe, in addition to the APA's
finality requirenent (which applies only to DCOL), include: (1)
whet her the issues presented are purely legal; (2) whether the
i npact on the petitioners is direct and i nmedi ate; and (3) whet her
resolution will foster effective admnistration of the JTPA. 1d.
at 919.

Determning whether the funds in issue are subject to
recapture under the JTPA or its inplenenting regulations is not a

purely legal inquiry. Rat her, the issue is fact-bound, and
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resolution will depend upon the particulars of ETCOG s procurenent
system and the specific costs reported by JTS and ETI. The facts
offered to support JTS, ETI and ETCOG s claimthat the funds in
di spute were properly earned relate primarily to whether DOL and
TDOC were retroactively applying the July 1989 "no-excess-revenues
for-non-profits" policy. The record is insufficient, and agency
expertise will be required, to rule out other possible grounds for
recapture under federal law. As of yet, neither TDOC nor DOL has
i ssued any determ nation or taken any action disallow ng costs on
the basis of federal law. TDOC s initial and final determ nations
wer e based on state | aw grounds for disallow ng revenues i n excess
of costs under Texas' regqgulations inplenenting the JTPA There
has, therefore, been no state or federal agency action which has a
direct or immediate inpact on the subcontractors or ETCOG as to
their clains seeking relief on the basis of federal law. DOL is
continuing its investigationinto the facts relevant to the broader
determ nation of whether the revenues were proper on any basis.
Judicial intervention at this stage will deter rather than foster
effective adm nistration of the statute. The subcontractors' and
ETCOG s cl ai ns agai nst DOL and TDOC seeking a declaration that the
revenues are not subject to recapture under any provision of
federal JTPA law are not ripe for judicial resolution.

JTS and ETlI contend that their clains are not subject to
finality or ripeness requirenents because they are based on the
Constitution. The subcontractors' constitutional clainms, to the

extent they are even colorable, relate to the issue of whether DCOL
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or TDOC can apply the July 1989 "no-excess-revenue-for-non-profits"”
policy retroactively. Both the DOL and TDOC have repeatedly
conceded that revenues in excess of costs prior to July 1, 1989 are
not programinconme and may be retained by the contractor, provided
that those revenues were otherw se properly earned under the Act
and its inplenenting regulations. There is therefore no
justiciable issue on the retroactivity point. In any event, the
rule excusing constitutional challenges from the finality and

ri peness doctrines is not mandatory. See Thunder Basin Coal Co. V.

Reich, 114 S. C. 771 (1994). The subcontractors and ETCOG ar e not
i medi ately threatened with any agency action based on retroactive
application of the July 1989 policy and those clains are therefore
not ripe for judicial resolution.

The subcontractors' clains that the DOL and TDOC secretly
enforced the policy by finding independent state or federal |aw
grounds to disallow the revenues is nonsensical. If, in fact,
adequate and independent state or federal |aw grounds exist for
disallowng the JTS and ETlI revenues, then DOL is not relying on
the objectionable policy. Should the DOL decide to sanction the
contractors directly, the agency will have to discl ose the basis of
that decision. A fact-intensive review of that decision can then
occur, either under the JTPA or the APA. Therefore, there can be
no covert retroactive enforcenent of the 1989 policy.

W will not risk condoning the m sexpenditure of mllions of
dollars in federal grant noney by adjudicating, in advance of fi nal

action by the responsible federal agency, whether the funds in
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question were properly earned. The district court |acked subject
matter jurisdiction to entertain JTS and ETI's cl ai ns agai nst DCL.
Al l ow ng these parties to proceed with the identical clains, based
on federal law, against the responsible state agency would be
interfering unnecessarily with the adm nistrative process. JTS,
ETI and ETCOG have not denonstrated any hardship or detrinent to
their interests which justifies that intervention. To the extent
the subcontractors and ETCOG sought relief against TDOC based on
violation of federal law, those clains are not ripe for judicial
resol ution.

STATE LAW CLAI M5

VWhat remains are the subcontractors' and ETCOG s clains
agai nst TDOC for breach of contract and violation of the state | aw
i npl emrenting the JTPA. W conclude that these clains do not fal
wthin the limted jurisdiction of the federal courts. Feder al
question jurisdiction does not exist unless a right or imunity
created by federal lawis an essential elenent of the plaintiff's

cause of action. Carpenter v. Wchita Falls Indep. Sch. Dist., 44

F.3d 362, 366 (5th Gr. 1995) (quoting GQully v. First Nat'l Bank

299 U. S. 109, 111 (1936)). The subcontractors' and ETCOG s cl ai ns
do not require construction of any provision of the JTPA. Conpare
Gty of Independence v. Bond, 765 F.2d 615, 618 (8th Gr. 1985)

(hol ding jurisdiction existed because clains went beyond contract
and required construction of JTPA § 1512). Both the statutory
| anguage and the legislative history of the JTPA indicate that

Congress did not intend for JTPA contracts at the state |level to be
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"creations of federal l|aw' that granted federal rights. See

Jackson Transit Authority v. Transit Union, 102 S. C. 2202, 2260-

08 (1982) (court nust exam ne statutory |anguage and | egislative
history to determne whether Congress intended for contract
contenpl ated by federal statute to set forth federal clains); Gty

of I ndependence, 756 F.2d at 618-19 (distinguishing the case as

involving nore than an interpretation of the state-level JTPA
contract). JTPA section 1554 requires state-level participants to
mai ntai n gri evance procedures. 29 U . S.C. 8 1554. 1In addition, the
broad savi ngs clause in JTPA section 1576 specifies that state | aw
grievance procedures or other non-JTPA law wi || govern resol ution
of all but a narrow class of disputes. 29 U.S.C. § 1576. By
passing the JTPA, Congress departed from the policy in the
predecessor | egislation, the Conprehensive Enpl oynent and Trai ni ng
Act (CETA), and intended to delegate the "basic supervisory role
previously perfornmed by the federal governnent” to the state,
"where it really belongs.” S. Rer. No 469, 97th Cong. (1982),
reprinted in 1982 U S.C C. A N 2336, 2638. Recognizing that job
traini ng prograns had been overregul ated at the federal | evel under
CETA, Congress wanted to make the state the "key actor" charged
with ensuring financial responsibility and conpliance with federal
mandat es. Id. Thus, the JTPA holds the states directly
responsi bl e for proper expenditure of grant noney and del egates to
the state the authority for establishing fiscal control procedures
to assure the proper expenditure of JTPA funds. See 29 U S.C 8§

1574. W do not hold that a state-level dispute can never "arise

17



under" the JTPA. Wen as here, however, the plaintiffs' clains do
not require construction of any provision of federal |aw, the fact
that the contract or state |law alleged to have been breached is a
creation of, or exists as the result of, a federal statute is
insufficient to confer federal jurisdiction.

CONCLUSI ON

The district court lacked jurisdiction to hear the
subcontractors' and ETCOG s federal |aw clains against the DO,
whi ch anmounted to pre-enforcenent attacks on non-final agency
action. For simlar reasons, the district court should have
declined to entertain the federal |aw clains against TDOC as not
ripe for judicial resolution. Finally, the district court |acked
jurisdiction to consider the subcontractors' and ETCOG s cl ai ns
seeking relief that the disputed funds were not subject to
recapture on the basis of contract or state JTPA|law. Accordingly,
the district court's order granting sumrary judgnent in favor of
JTS, ETlI and ETCOG will be vacated and the case remanded to the
district court with instructions. As a result of this decision,
both the state and federal agencies charged with adm nistering the
JTPAremain free to pursue to final agency action regardi ng whet her
t he subcontractors' costs and excess revenues were reasonabl e and
necessary under ordinary agency standards and procedures existing
prior to July 1989. @G ven our conclusion that the district court
shoul d not have heard the case, TDOC s contention on cross-appeal
that the district court neglected to enter sunmary judgnent inits

favor against DOL is noot.
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The district court's order granting summary judgnent in favor
of JTS, ETlI and ETCOG is VACATED, and the cause is REMANDED w t h
instructions (i) to dismss all actions asserted against the DOL
and any cl ai munder federal |aw against TDOC and (ii) to remand to

the state court fromwhich this action was renoved all remnaining

state | aw cl ai n8 and causes of action.

wj I\ opi n\ 93-5109. opn
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