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Def endant Bruce West, Sr. was tried before a jury and
convicted of ten counts of bankruptcy fraud, in violation of 18
US C 8§ 152 (1988), eleven counts of noney |aundering, in
violation of 18 U.S.C. 8§ 1956, and one count of conspiring to
commt bankruptcy fraud, in violation of 18 U S.C. § 371. West
now appeal s his conviction, contending both that the indictnent
did not properly charge violations of the bankruptcy fraud and
money | aundering statutes and that the district court's adm ssion
of and refusal to admt certain evidence deprived himof a fair

trial. W affirm



I

Bruce West, Sr., a Texas real estate devel oper, experienced
serious financial problens as a result of the decline in the
Texas econony during the md- to |late 1980s. West eventually
filed a petition in bankruptcy on April 2, 1990. This crim nal
case emanates from West's bankruptcy filing, wth many of the
charges contained in the indictnent based on three transactions
that West participated in shortly before filing his bankruptcy
petition.

A

In April 1989, West sold his honestead ("Dondi Farns") to
Earl ene Jett, as trustee for her son, Scott Mays. West received
$75,000 in cash and a note signed by Jett in the anpbunt of
$277,500 ("the Jett note"). As part of the transaction, West
| eased, and held an option to purchase, a | akehouse owned by
Jett. The Jett note was payable in quarterly installnents of
$8900; under the terns of the sale contract, however, West
al l owed Jett to deduct fromthe note paynents the nonies due Jett
as a result of the | akehouse | ease. West received ten paynents
on the Jett note, all of which are the basis of nopney |aundering

charges.!?

. Jett wote checks for three paynents that were payabl e
to West; West deposited these checks into an account held by
Exalter, Inc. ("Exalter"), a Texas corporation fornmed by Wst and
owned by West's three children. Wst deposited a fourth check
into an account held by Sandra Mal may, his then-girlfriend;

Mal may subsequently transferred the proceeds of that check into
Exal ter's account. West al so deposited three checks, nade
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In June 1990, West arranged for a third party to purchase
Jett's | akehouse for an amount slightly exceeding its existing
nortgage. After the sale had cl osed, Jett paid the
excess))$2, 613))to West, who subsequently gave the noney to Betty
Ruben and Jo Ann Johnson as conpensation for finding the buyer.
Jett also received a refund on her insurance escrow account,
whi ch she paid to West and he then paid to Johnson. West's
i nvol venent with the sale of the | akehouse and its proceeds forns
the basis for a single count of bankruptcy fraud.

B

The second transaction at issue involved the 1989 purchase
of two notes executed by West and held by the Federal Deposit
| nsurance Corporation ("FDIC'). [In 1984, West purchased a
bui I ding in Addi son, Texas ("the Broadway buil ding") for
$650, 000, financing $350,000 of the purchase price with a | oan
from Par kway Bank & Trust ("Parkway"). A deed of trust for the
bui | ding secured West's prom ssory note. In 1988, Parkway
failed, the FDI C was appoi nted as receiver, and West defaulted on
the loan.? The FDIC, through bank |iquidation specialist
Law ence Greer, began negotiating with West to work out or

liquidate the | oans for the sum of $150,000. West informed G eer

payable to Exalter, directly into Exalter's account. West
deposited the final three checks, which were nmade payable to him
into Mal may' s account; the proceeds fromthese checks apparently
were not transferred to Exalter's account.

2 West al so defaulted on a second | oan secured by three
relatively worthl ess over-the-counter stocks.
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t hat al though he did not have the funds to nmake paynment on the
Par kway notes, he had "arranged for and [had] an agreenent from a
conpany to make it possible to purchase the notes for $150, 000."
After receiving assurances from Wst that the transaction between
West and North Star Funding ("North Star")))the corporation that
had agreed to purchase the Parkway notes))occurred at "arns-
length,” the FDI C agreed to sell the notes to North Star.
Unbeknownst to the FDIC, however, North Star had agreed to act as
a nom nee, or "straw," purchaser on West's behal f.2® Thus, West
supplied the $150, 000 needed to purchase the notes and | ater
arranged for North Star to foreclose on the notes and sell the
Broadway building to Exalter, his children's corporation.?*
C

The third transaction at issue involves Exalter's purchase
and subsequent sale to West of a house in Frisco, Texas ("the
Frisco house"). In June 1989, Richard McCally sold the Frisco

house and an adj acent vacant |lot to Exalter in exchange for

3 Al t hough West's brief on appeal suggested that he was
not chal l engi ng any of the factual findings nmade by the jury,
West does argue that the FDI C knew of and encouraged his use of a
straw purchaser. |ndeed, at oral argunent Wst's counsel
asserted that two FDIC witnesses))G eer and Walter Keller, who
dealt with West after Geer |eft the agency))conmtted perjury by
denyi ng they knew that West was the actual purchaser of the
not es.

4 West obtai ned the $150, 000 when Jack Franks))a West
busi ness associ ate))repaid a | oan nade by West, which was secured
by a lien on real estate that Franks owned. West previously had
reported to the FDIC that the value of his lien was "materially
affect[ed]" because prior, senior liens on the real estate were
"in default and posted for foreclosure."”
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$125,000 in cash and the Broadway Buil di ng, which MCally val ued
at $545, 000.° West subsequently purchased the Frisco house, and
used it as his homestead, from Exalter for $622,500, which
i ncluded $312,524 in cash, a personal note in the anount of
$277,500, which was secured by the Jett note, and a pronissory
note in the amount of $32, 746, which was secured by a first lien
deed of trust on the property. The cash portion of the purchase
price consisted of "loans" previously made by West to Exalter.
West's transfer of a security interest in the Jett note to
Exalter forns the basis of a single bankruptcy fraud count.
D

West's failure to report his interest in tw bank accounts
forms the basis for tw additional counts of bankruptcy fraud))
Counts 24(a) and 26. In April 1989, Jack Franks wired $219, 930
to Cormonweal th National Bank in Wst's nanme. Because West did
not have an account at Commonweal th, a bank enpl oyee opened an
account in West's nane into which the funds coul d be deposited.
In May, West ordered the bank to close the account and di sburse
the funds as follows: a $150,000 cashier's check payable to the
FDIC listing North Star Funding as the remttitur, which Wst

subsequent|ly presented to the FDIC in exchange for the Parkway

5 MCally testified that, until the date of closing, he
believed West to be the purchaser. Wst concedes that he
conducted the negotiations resulting in Exalter's purchase of the
Frisco house.

-5-



notes; $50, 000 deposited into a new account in Exalter's nane;®
and the bal ance of $19,930 in cashier's checks payable to West.

Count 26 charged West with fraudulently transferring and
concealing funds in a second Commonweal th account, which was
opened by Sandra Mal may, West's then-girlfriend, in Septenber
1989. Malmay testified that West directed her to open the
account in her nane because he was afraid that any accounts held
in his nanme woul d be garnished. Malmay further stated that
checks drawn on the account "nostly" benefitted West and were
paid with funds deposited by West. Moreover, Wst deposited
several paynents nmade pursuant to the Jett note into the account,
the proceeds of which then were transferred to Exalter.

Count 31 charged West with noney | aundering. The
transactions underlying this count involved two autonobil es))a
1962 Mazda coupe and a 1935 Austin. West failed to list the
Mazda on the appropriate bankruptcy schedul es and erroneously
i ndicated that he held only a one-half interest in the Austin.
However, West subsequently conveyed the cars to Geat Cars, Inc.
("Great Cars") in exchange for a dune buggy and $5, 750 cash,

whi ch was deposited into the Mal may account.

6 This deposit forns the basis for one count of
bankruptcy fraud))Count 7.
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West was convicted of several counts of bankruptcy fraud, in
violation of 18 U.S.C. 8§ 152.7 Three of these counts charged
West with fraudulently transferring funds to Exalter during
February and March 1989. West contends that transfers, which
occurred nore than one year prior to the filing of his bankruptcy
petition, cannot provide the basis for a 8 152 prosecution
because the transfers were "outside the jurisdiction of the
Bankruptcy Code." As support for his construction of 8§ 152, West
points to 11 U.S.C. 8§ 548(a), which allows a bankruptcy trustee
"to avoid any transfer of an interest of the debtor in property

that was made . . . on or within one year before the date
of the filing of the petition.” Wst submts that because the
trustee | acked jurisdiction over the transferred funds, the
governnment nmay not prosecute himfor bankruptcy fraud.?

We disagree with West's interpretation of 8 152. The plain

| anguage of 8§ 152 certainly cannot be read to inpose the

! The relevant portion of this statute provides that
"[w hoever . . . in contenplation of a case under title 11 by or
against him. . . , or with intent to defeat the provisions of

title 11, know ngly and fraudulently transfers or conceal s any of
his property" shall be guilty of bankruptcy fraud. 18 U S. C
§ 152 7 7.

8 Wth regard to this argunent, West does not chall enge
the sufficiency of the evidence as to the nens rea requirenents
found in paragraph 7 of 8§ 152)) i.e., whether he transferred or
conceal ed property (1) knowingly, (2) fraudulently, and (3) in
contenpl ation of a case under title 11 or wwth intent to defeat
the provisions of title 11. |Instead, Wst argues only that the
governnent is precluded from prosecuting himfor transfers
occurring nore than one year prior to the date he filed his
bankruptcy petition.
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requi renent suggested by West. See United States v. Mody, 923
F.2d 341, 347 (5th Gr. 1991) (noting that "words in a statute
are to be given their plain and ordinary neaning"”). Moreover, in
light of the explicit intent requirenents found in 8 152, we wl|
not transplant fromthe Bankruptcy Code the additional

requi renent that a fraudulent transfer, to be prosecutable as
bankruptcy fraud, must be made within one year prior to the
defendant's filing of his bankruptcy petition. A defendant may
know ngly and fraudulently transfer property in contenpl ation of
or with the intent to defeat the provisions of Title 11 w thout
necessarily transferring the property within one year before
filing a bankruptcy petition. Cf. Ralph C. MCullough, II,
Bankruptcy Fraud: Crinme Wthout Punishnent, 96 Com L. J. 257,
268 (1991) ("Theoretically, bankruptcy fraud could occur in
contenpl ati on of an apparently inevitable bankruptcy which the
debtor |ater nmanaged to escape."). |Indeed, a know edgeabl e

def endant bent on pursuing a fraudul ent course of action would
effect a fraudul ent transfer outside the one year period within
whi ch the bankruptcy trustee could rescind it. See United States
v. Dandy, 998 F.2d 1344, 1348 (6th Cr. 1993) (defendant

convi cted of bankruptcy fraud when he exerci sed power over the
bankrupt corporation "for exactly one year and one day in order
to prevent [the bankrupt] from decl aring bankruptcy during the
one-year period within which [the defendant's diversion of

assets] could be rescinded as an avoi dabl e transfer under
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bankruptcy law'); Stegeman v. United States, 425 F.2d 984, 986
(9th CGr. 1970) (8 152 " attenpts to cover all the possible

met hods by which a bankrupt . . . nmay attenpt to defeat the
Bankruptcy Act through an effort to keep assets from being

equitably distributed anong creditors.'") (citation omtted).
Consequently, we hold that the governnent may prosecute

i ndi vidual s under 18 U . S.C. 8§ 152 for transfers of property
occurring nore than one year prior to the filing of a petition in
bankruptcy if such transfers are nmade know ngly, fraudul ently,
and in contenplation of a case under title 11 or with intent to
defeat the provisions of title 11.° Cf. United States v. G ant,
971 F.2d 799, 805 (1st Cr. 1992) (refusing to apply the

"rel ation back" doctrine devel oped under the Bankruptcy Act in a
crim nal bankruptcy fraud case because the doctrine was not

"designed to insul ate bankruptcy fraud, either in the bankruptcy

proceeding itself or in any related crimnal proceeding").?®

o Not wi t hst andi ng West's contentions to the contrary,
that fraudulent transfers are made in contenplation of title 11
or wwth the intent to defeat the provisions of title 11))a
guestion that nust be resolved by the jury))provides federal
courts with jurisdiction.

10 West al ludes to, but does not directly assert, the
argunent that his discharge in bankruptcy, entered in a
bankruptcy proceeding to which an agency of the United States was
a claimant, precluded a crimnal prosecution for bankruptcy
fraud. To the extent West does assert this argunent, however, we
reject it. See United States v. Tatum 943 F.2d 370, 382 (4th
Cr. 1991) (holding that a discharge in bankruptcy does not
precl ude a subsequent crimnal prosecution for bankruptcy fraud).
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11

West next chall enges the sufficiency of Counts | X through
XVIT1 and Count XXXI of the indictnent, arguing that the
governnent failed to adequately allege the elenents of the
charged of fenses)) noney | aundering, in violation of 18 U S.C. 8§
1956. 1 "Whether an indictnment sufficiently alleges the elenents
of an offense is a question of law to be revi ewed de novo."
United States v. Shelton, 937 F.2d 140, 142 (5th Cr.), cert.
denied, __ US __ , 112 S. C. 607, 116 L. Ed. 2d 630 (1991).
To obtain a conviction for noney | aundering, the governnent nust
prove "[t]hat the defendant 1) conducted or attenpted to conduct
a financial transaction, 2) which the defendant knew invol ved the
proceeds of unlawful activity, 3) with the intent [either] to
pronmote or further unlawful activity" or to conceal or disguise
the nature, location, source, ownership, or control of the

proceeds of unlawful activity. United States v. Ramrez, 954

1 West's reply brief characterizes his argunent as a
chal l enge to the sufficiency of the evidence or as a claim of
"plain error"” under Fed. R Cim P. 52(b). W, however, believe
that West's argunent properly should be viewed as a challenge to
the sufficiency of the indictnent. See United States v.

Cavalier, 17 F.3d 90, 92 (5th Cr. 1994) (rejecting a simlar
argunent nmade as a challenge to the sufficiency of the
indictnment); United States v. Johnson, 971 F.2d 562, 567 (10th
Cr. 1992) ("Although appellant's argunent is characterized as a
chal l enge to the sufficiency of the evidence, it raises a
guestion concerning the proper scope of § 1957 and it requires us
to interpret the | anguage of the statute."); United States v.
Jackson, 935 F.2d 832, 839-40 (7th Cr. 1991) (noting that

al t hough the defendant styled a simlar argunent "in terns of the
sufficiency of the evidence, we believe that it involves a
prelimnary question of statutory construction.").
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F.2d 1035, 1049 (5th Cr.), cert. denied, = US _ |, 112 S
Ct. 3010, 120 L. Ed. 2d 884 (1992); see 18 U. S.C
8§ 1956(a)(1)(A) (i) & (B)(i). The governnent submts that West
vi ol ated the noney | aundering statute by accepting and depositing
paynments received pursuant to the Jett note and his sale of the
two autonobiles to Great Cars, Inc., acts that constitute
bankrupt cy fraud. '?

West contends that the crinme of noney | aundering "nust
al ways have at its core [the] act of taking "dirty noney' and

making it " clean. In contrast, West submts that "[t]he act at

the core of this case . . . was the taking of "clean noney' and

making it dirty. In other words, West contends the nonies he
received fromJett and G eat Cars were not proceeds of sone

unl awful activity, but instead constituted the proceeds of |awful
activities))nanely, Jett's purchase of Dondi Farnms and G eat
Cars' purchase of the two autonobiles. W disagree. The nere
fact that Jett and Great Cars were innocent third parties))i.e.,
they did not conspire with West to commt bankruptcy fraud))does
not preclude West's conviction for noney |aundering. |nstead,
the checks that Jett and Great Cars gave to West invol ved the
proceeds of unlawful activity))West's attenpts to fraudulently

conceal assets, in contenplation of a case under title 11 or with

intent to defeat the provisions of title 11. Had Wst not

12 Bankruptcy fraud is a specified unlawful act under the
nmoney | aundering statute. See 18 U . S.C. § 1956(c)(7)(D)
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undertaken such a course of action, he would not have received
any funds fromJett or Geat Cars. Consequently, the checks at
issue resulted fromWst's conceal nent of assets and, therefore,
constituted the proceeds of West's bankruptcy fraud.!® See
Cavalier, 17 F.3d at 92-93. Accordingly, we conclude that West
was properly charged with and convicted of noney | aundering.
|V

West al so chal |l enges several evidentiary rulings made by the
district court. W reviewthe district court's determ nations as
to the adm ssibility of evidence using the abuse of discretion
standard. See United States v. MAfee, 8 F.3d 1010, 1017 (5th
Cir. 1993) (exclusion of evidence); United States v. Loney, 959
F.2d 1332, 1340 (5th Cr. 1992) (adm ssion of evidence).

13 In his reply brief, West alludes to the argunent that
because the bankruptcy fraud offenses underlying several of the
nmoney | aundering counts were conpl eted when West transferred the
security interest in the Jett note to Exalter, subsequent
deposits of paynents nmade on the note could not constitute noney
| aundering. However, we rejected this very view in Cavalier.

See 17 F.3d at 93 ("According to Cavalier, one cannot pronote a
conpl eted unlawful activity for the purposes of

8§ 1956(a)(1)(A)(i). We disagree.") (footnote omtted); see also
United States v. Paranp, 998 F.2d 1212, 1218 (3d G r. 1993)

(sanme), cert. denied, = US |, 114 S C. 1076, ___ L. Ed.
2d _ (1994).
14 Qur conclusion is supported by United States v. Levine,

970 F.2d 681, 686 (10th G r. 1992). |In Levine, the defendants
engaged in a schene to hide the existence of four tax refund
checks to which their creditors or the bankruptcy estate was
entitled. The court held that the refund checks, which were

i ssued by innocent third parties))the Federal governnent and the
state of Col orado)) "cane from an unlawful source as they
emanated from a bankruptcy fraud." 1d. Consequently, the court
uphel d the defendants' noney | aundering convictions.
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A

West first contends that the district court erred in refusing
to allowhimto introduce evidence that "it was a routine practice
of the FDIC to sell notes held by a failed institution at a
di scount, and that the FDIC frequently all owed parties to purchase
their own discounted note through third parties who were
“straw purchasers.'" West argues that such evidence was both
relevant to the issue whether the FDI C knew that West was using
North Star as a straw purchaser in the Parkway notes transaction
and adm ssible as a "routine practice" of the FDIC. %°

Rul e 406 provides that "[e]vidence of the habit of a person or
of the routine practice of an organization . . . is relevant to
prove that the conduct of the person or organization on a
particul ar occasion was in conformty wth the habit or routine

practice."® Fed. R Evid. 406. Although "[t]here is no precise

15 West has not alleged that he established, by proffer or
ot herwi se, that non-FDI C enpl oyees Jack Franks, Doug Penni ngton,
Nat han Reeder, or Philip Pal mer ever had dealings with the FD C
during which they becane famliar with the FDIC s routi ne
practices. See Fed. R Evid. 602 ("A witness nmay not testify to
a matter unless evidence is introduced sufficient to support a
finding that the wtness has personal know edge of the matter.");
Fed. R Evid. 701 (limting lay wtnesses to giving opinions
based upon first-hand knowl edge or observation). Consequently,
the district court did not abuse its discretion in excluding
testinony fromthose individuals regarding the FDIC s routine
practices.

16 "Rul e 406, on its face, applies in only two instances:
(1) to show that an individual acted in conformty with his or
her habit, and (2) to show that an organi zation acted in
conformty with its routine practice.” United States v. Rangel -
Arreola, 991 F.2d 1519, 1523 (10th G r. 1993). Here, the first
application is not relevant as the proffered evidence invol ves
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formul a for determ ni ng when a practi ce becones so consistent as to

riseto the | evel of routine, adequacy of sanpling and uniformty
of response are controlling considerations.” GM Brod & Co. v.
U.S. Home Corp., 759 F.2d 1526, 1533 (11th Cir. 1985) (internal
quotations omtted); see also Reyes v. Mssouri Pacific R R, 589
F.2d 791, 795 (5th Gr. 1979).

After reviewwng the record, we conclude that the evidence
offered by Wst to prove the FDICs routine practice, when
considered inlight of the FDIC s dealings with literally thousands
of debtors during the md- to |late 1980s, "falls far short of the
adequacy of sanpling and uniformty of response which are the
control ling considerations governing adm ssibility." G M Brod,
759 F.2d at 1533. In fact, Wst has not attenpted to nmake a
conparison of the nunber of transactions in which the FD C

allegedly allowed straw purchasers with the nunber in which the

FDIC did not. See Sinplex, Inc. v. Dversified Energy Sys., Inc.,

neither Greer's nor Keller's habitual conduct. Thus, to utilize
Rul e 406, West nust denonstrate that the excluded testinony woul d
have rel ated the routine practice of the FD C

17 Additionally, to the extent Wst asserts that the
district court erred in not allowing himto introduce evidence
regarding the FDIC s policies, we disagree. Rule 406 is concerned
not with an organi zation's policy, but with specific instances of
conduct. Thus, Rule 406 does not require the district court to
admt evidence pertaining to alleged policies followed by the
FDIC. West does not argue that the policy evidence is adm ssible
under sone other rule, and we therefore do not reach this issue.
See, however, 23 Charles A Wight & Kenneth W G aham Federal
Practice & Procedure § 5274, at 47 & n.35 (1980), where they
di stingui sh evidence adm ssi bl e under Rule 406 from evi dence
i nadm ssi bl e under that Rule but adm ssi ble under another Rule,
such as Rul e 401.
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847 F.2d 1290, 1294 (7th Cir. 1988) (noting the "the Rule 406
inquiry also necessitates sone conparison of the nunber of
i nstances i n which any such conduct occurs with the nunber in which
no such conduct took place") (internal quotation omtted).
Finally, we note that both FD C officials involved in the
negotiations with West testified that they did not direct West to
utilize a straw purchaser.® See United States v. Newnan, 982 F.2d
665, 669 (1st Cr. 1992) ("[We are aware of no case, and the
appellant cites none, in which the routine practice of an
organi zati on, w thout nore, has been considered probative of the
conduct of a particular individual wthin the organization.").
Consequently, the district court did not abuse its discretion in

finding Rule 406 inapplicable to the evidence presented by Wst.1°

18 West asserted at oral argunent that the FDIC officials
“lied. "

19 Qur conclusion is supported by the policies underlying
Rul e 406:

The need for [routine practice] evidence rises out of
the fact that in a large organization it is unlikely
that any individual wll renmenber one of a |arge nunber
of repeated transactions, and even if he does, the cost
of finding that person and producing himin court is

di sproportionate to the value of his testinony. . . .

[ T] he conduct to be defined as "routine practice' for
pur poses of Rule 406 should be of such a nature that it
is unlikely that the individual instance can be
recalled or the person who perforned it can be | ocated.

23 Wight & Gaham Federal Practice & Procedure § 5274, at 45-
46. Here, as previously noted, the FDIC officials with whom Wst
dealt testified at trial that they did not direct West to utilize
a straw purchaser.
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B
West next contends that the district court erred in allow ng
the governnent to inpeach Jack Franks, a prosecution wtness, by
means of Franks' prior convictions for mail fraud and two ot her
felonies. Fed. R Evid. 607 provides that "[t]he credibility of a
W tness may be attacked by any party, including the party calling
the witness."?° However, the government may not introduce evi dence

of prior conviction " under the guise of inpeachnent for the
primary purpose of placing before the jury substantive evidence
which is not otherwise admssible.""™ United States v. Hogan, 763
F.2d 697, 702 (5th Cr. 1985) (quoting United States v. MIller, 664
F.2d 94, 97 (5th Cr. 1981), cert. denied, 459 U S. 854, 103 S. C
121, 74 L. Ed. 2d 106 (1982)). West argues that the governnent
i ntroduced evidence at trial regarding Franks' prior convictions
for just such a prohibited purpose))nanely, to prove West's quilt
by his association with Franks.

West contends that the sole purpose behind Rule 607 is to
all ow the governnment to "pull the sting"” of inpeachnent))i.e., to
all ow the governnent on direct examnation to elicit the fact of
conviction so as to prevent the defendant from exposing the

conviction during cross-exam nation, thereby giving the jury the

i npressi on that the governnent was conceal i ng a rel evant fact about

20 Fed. R Evid. 609 provides that the credibility of a
W t ness other than the accused may be attacked using evidence
that the witness has been convicted of a crine punishable by
i nprisonnment in excess of one year.
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its wtness. West submts that the governnent's intent to use
Franks' convictions as substantive evidence of Wst's guilt is
cl ear because West "guaranteed" that he would not inpeach Franks
using Franks' three prior felony convictions. Over West's
objections and in spite of Wst's "guarantee," however, the
district court ruled that the governnent could introduce evidence
of the prior convictions during direct exam nation.?

After review ng the record, we conclude that the governnent's
primary purpose in calling Franks was not to establish West's guilt
by his association with Franks. |ndeed, Wst admts that Franks

testinony "played a critical role in several facets of the case."

21 The governnent argued at trial that the fact of
convi ction was adm ssi bl e because "[i]t is appropriate . . . for
the jury to look at all factors which bear on a wtness'
credibility, and . . . prior felony convictions have a tendency
and reason to affect the issue of credibility.” Wst argues that
the governnent's reason for questioning Franks about his prior
convictions is nere subterfuge. W, however, have approved the
very course of action taken by the governnent. See United States
v. Wholridge, 572 F.2d 1027, 1029 (5th Cr. 1978) ("The
Governnent's questioning of its own w tness concerning prior
fel ony convictions was adm ssible to enable the jury to eval uate
the wtness' testinony."); see also United States v. Bileck, 776
F.2d 195, 198 (7th Gr. 1985) ("The candor of the prosecutor in
eliciting the fact that a witness has a felony conviction is to
et the jury know precisely the kind of witness he is relying on.
Such a technique is proper and often used."); United States v.
Bad Cob, 560 F.2d 877, 883 (8th Cr. 1977) (noting that the
i ntroduction on direct exam nation of a witness's prior
convictions "serves a twofold purpose: (a) to bring out the
wi tness' “real character,' the whole person, particularly his
credibility, and (b) to draw the teeth out of the adversary's
probabl e use of the sane evidence on cross-exam nation"); People
v. Mnsky, 124 N E 126, 127 (N Y. 1919) (noting that "when a
disreputable witness is called and frankly presented to the jury
as such, the party calling himrepresents himfor the occasion
and the purposes of the trial as worthy of belief").
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Mor eover, the governnent neither enphasized nor urged the jury to
consi der Franks' convictions as evidence of Wst's guilt. Cf

United States v. Hernandez, 921 F.2d 1569, 1582-83 (11th Cr. 1991)
(despite the absence of a cautionary instruction, the district
court did not abuse its discretion in allowng the governnent to
i ntroduce a codefendant's guilty plea when the governnent did not
enphasize it or urge the jury to consider it); United States v.
Gorny, 732 F.2d 597, 604 (7th Gr. 1984) (governnent's i npeaching
its own witness was not reversible error where it did not call the
witness "nerely for the purpose of introducing irrel evant evidence
or of establishing the defendant's guilt by association with the
wtness"). Finally, the district court instructed the jury that it
was to consider the evidence of Franks' prior convictions "solely
injudging the credibility of the witness" and not to consider the

evidence "for any purpose in judging the innocence or guilt of"
West. See Zafiro v. United States, = U S |, 113 S. C. 933,
939, 122 L. Ed. 2d 317 (1993) (noting that juries are presuned to
follow their instructions). Accordingly, the district court did
not abuse its discretion in allow ng the governnent during direct
exam nation to inquire about Franks' prior convictions.
C

Prior to trial, Wst noved in limne for an order directing

the governnent to refrain from offering evidence pertaining to

(1) West's fluctuating, and generally declining, net worth,

(2) West's purchase and use of cashier's checks during Decenber
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1987 and January 1988, (3) Wst's participation in cash
transactions involving anmnounts of $9,500 during Decenber 1987,
January, May and June 1988, and February 1989, and (4) West's
rental or use of one or nore safe deposit boxes. The district
court refused to consider the issue until the governnent sought to
offer the evidence at trial. \Wen the governnent did offer the
evi dence, West argued that the court should exclude it as evidence
of fered by the governnent nerely to prove that he was a person of
bad character.?2 Alternatively, Wst contended that the probative
val ue of the evidence was substantial |y outwei ghed by t he danger of
unfair prejudice.? The district court overrul ed Wst's obj ections.
On appeal, West offers the sane argunents to convince us that the

district court erred in admtting the challenged evidence.? The

22 Fed. R Evid. 404(b) prohibits the governnent from
i ntroduci ng such evidence to denonstrate the defendant's bad
character:

Evi dence of other crines, wongs or acts is not

adm ssible to prove the character of a person in order
to show action in conformty therewth. It may,
however, be adm ssible for other purposes, such as
proof of notive, opportunity, intent, preparation,

pl an, know edge, identity, or absence of m stake or
acci dent.

23 See Fed. R Evid. 403 ("Although rel evant, evidence may
be excluded if its probative value is substantially outweighed by

t he danger of unfair prejudice . . . .").
24 W note that West's failure to specifically identify
those portions of the record relevant to his claimof error

borders on waiving any claimof error. See Fed. R App. P
28(a)(4) (noting that the argunent section of the appellant's
brief "shall contain the contentions of the appellant with
respect to the issues presented, and reasons therefor, with
citations tothe . . . parts of the record relied on") (enphasis
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governnent, on the other hand, contends that the challenged
evidence is relevant both to West's intent))i.e., whether he acted
in contenplation of bankruptcy or with the intent to defeat the
provisions of title 11))and to plan))his schene to deter and prevent
creditors fromtracing funds to which he had access.

When extrinsic offense evidence is offered, Rule 404(b) calls
for a two-step approach. First, evidence of prior extrinsic acts
must be "relevant to an issue other than the defendant's
character.” United States v. Beechum 582 F.2d 898, 911 (5th Cr
1978) (en banc), cert. denied, 440 U S. 920, 99 S. . 1244, 59 L.
Ed. 2d 472 (1979). Evidence is relevant when it has "any tendency
to make the existence of any fact that is of consequence to the
determ nation of the action nore or |ess probable than it woul d be
wi t hout the evidence." Fed. R Evid. 401. "Second, the evidence
must possess probative value that is not substantially outweighed
by its undue prejudi ce and nust neet the other requirenents of Rule

403." Beechum 582 F.2d at 911

added). Instead of adhering to the commands of Rule 28, West
merely alleges that the Rule 404(b) evidence at issue was "quite
significant: see Volune 13, pp. 1351-1388, and virtually all of
Vol s. 14, 15, and Vol. 16; Governnment Exhibits 269-363."

Al t hough West contends that "it is difficult if not inpossible to
sinply extract those segnents of the transcript where the
evidence is addressed,"” we have reviewed the cited portions of
the record and have found that nmuch))if not nost))of the
testinony sinply did not pertain to any chal | enged evi dence.
Moreover, three of the 82 exhibits cited by West are directly
relevant to Count 4 of the indictnent, and West failed to object
at trial to 11 additional exhibits when they were offered by the
governnment. We trust that in the future, counsel wll
specifically identify those portions of the record relevant to
the contentions nmade in the briefs.
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1

Evi dence of prior extrinsic acts is adm ssible to prove "plan"
where the existence of a planis relevant to sone ultimte issue in
the case. United States v. Krezdorn, 639 F.2d 1327, 1331 (5th Cr
1981). For exanpl e,

evi dence of an extrinsic offense may be adm ssi bl e when

it logically raises an inference that the defendant was

engaged in a larger, nore conprehensive plan. The

existence of a plan then tends to prove that the

def endant comm tted the charged crine, since conm ssion

of that crinme would |l ead to the conpl etion of the overal

plan. This use of extrinsic evidence to establish the

exi stence of a plan is allowed by Rule 404(b) because,

[1t] involves no inference as to the

defendant's character; instead his conduct is

said to be caused by his conscious conm t nent

to a course of conduct of which the charged

crime is only a part. The other crinme is

admtted to show this larger goal rather than

to show defendant's propensity to commt

crimes.
ld. (quoting 22 Wight & Gaham Federal Practice & Procedure
8§ 5244, at 500 (1978) (footnotes omtted)).

Evidence of prior extrinsic acts also is allowed by Rule
404(b) to establish that the defendant acted with the requisite
crimnal intent. See United States v. Goodstein, 883 F.2d 1362,
1370 (7th Cr. 1989) ("Fraudulent intent nmay be proved by
circunstantial evidence."). "Persons whose intentionis to shield
their assets fromcreditor attack [using the bankruptcy | aws] while
continuing to derive the equitable benefit of [their] assets rarely
announce their purpose. Instead, if their intention is to be

known, it nust be gleaned frominferences drawn from a course of
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conduct . " In re My, 12 B.R 618, 627 (N.D. Fla. 1980).
Consequently, to prove intent, the governnent my introduce
evidence relevant to establishing that a defendant engaged in a
course of conduct designed to defraud his creditors or the
bankruptcy trustee.

We conclude that the district court did not err in finding
that the evidence offered by the governnment was rel evant to whet her
West acted with the requisite intent or whether he acted pursuant
to aplan to defeat the rights of his creditors. For exanple, the
financial statenents prepared on West's behalf indicate that West's
net worth fell dramatically after 1985. Because the deterioration
of West's financial situation bears strongly on both his incentive
and need to seek bankruptcy protection, such evidence is relevant
not only to West's notive for hiding assets from creditors, but
also indicated that it was very probable that he knew that he was
going to file a petition in bankruptcy |long before March 1990. %
See 18 U.S.C. § 152 1 7 (noting that the transfer or conceal nent of
property nust occur "in contenplation of a case under title 11" or
"Wth intent to defeat the provisions of title 11" to constitute
bankruptcy fraud); see also United States v. Lerch, 996 F.2d 158,
162 (7th G r. 1993) (adm ssion of tax court and bankruptcy court
opinions from prior proceedings was proper under Rule 404(b)

because they denonstrated the defendant's "notive for hiding

25 West testified that he did not decide to file his
bankruptcy petition until late March 1990.
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assets"). Moreover, the financial statenents generally were
consistent with West's testinony that his net worth reached its
peak of between seventeen and nineteen mllion dollars in 1985 and
declined precipitously thereafter.?® Finally, we note that the
district court gave the appropriate limting instruction.?
Consequently, the district court correctly found that the financi al
statenents were relevant to the i ssue of intent. See United States
v. Haynmes, 610 F.2d 309, 311-12 (5th G r. 1980) (in bankruptcy
fraud case, testinony given by the defendant's secretary that he
was concerned about his conpany's "grave financial condition and
the likelihood it would fall into bankruptcy" was relevant to

intent; when determ ni ng when the defendant began acting with the

26 In fact, West testified that by 1988, his net worth was
"pretty well destroyed" and he practiced "survival techniques"” in
an effort to keep his business enterprises alive.

27 The district court cautioned:

You nmust not consider [the testinony regarding West's
financial statenents and the financial statenents
thenselves] in deciding if the Defendant Bruce West,
Sr. commtted the acts charged in the Indictnent.
However, you may consider this evidence for other
limted purposes. |If you find beyond a reasonabl e
doubt fromthe other evidence in this case that the
Defendant did commt the acts charged in the

I ndi ct ment, then you may consi der evidence of these

Fi nancial Statenments to determ ne whet her the Defendant
had the state of mnd or intent necessary to commt the
crinme charged in the Indictnment or whether the

Def endant committed the acts for which he is on trial
in this case by accident or m stake.

13 R at 1380.
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requisite intent, "[a] jury nust be allowed to put two and two
toget her").

The evidence regarding West's purchase and use of cashier's
checks during Decenber 1987 and January 1988 al so was relevant to
the issue whether West acted with the requisite intent. Mriam
Lews, West's secretary, testified as to why West directed her to
cash various checks and obtain cashier's checks:

We had conversati ons about certai n checki ng accounts that

had been attached over periods of time. [Wst stated,]

"I'f the noney wasn't in a checking account, it couldn't

be attached."

Mor eover, the pattern of check use is simlar and relatively close
intinme to the transactions undergirding the instant case, and the

district court cautioned the jury not to use the evidence

i nproperly.?® See Lerch, 996 F.2d at 162 (adm ssion of tax court

28 The district court instructed the jury as foll ows:

| want to instruct you that you may not consider [the
testinony regarding West's use of cashier's checks and
the checks thenselves] in deciding if the Defendant
Bruce R West, Sr. commtted the acts charged in the

I ndi ct nent. However, you nmay consider this evidence
for other very limted purposes.

I f you find beyond a reasonabl e doubt from ot her
evidence in this case that the Defendant did conmt the
acts charged in the Indictnent, then you may consi der
evi dence of the checks that have just been admtted
into evidence for other very limted purposes, to which
you may consider to determ ne whet her the Defendant had
the state of mnd, and |I'mtal ki ng about the Defendant
Bruce R West, Sr., had the state of mnd or intent
necessary to commt the crinme charged in the Indictnent
or whet her the Defendant acted according to a plan or
in preparation for conm ssion of a crine.

14 R at 1432.
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and bankruptcy court opinions from prior proceedi ngs proper under
Rul e 404(b) because the "events underlying both opinions are
simlar and close in tine to the instant case").

The governnent next introduced evidence pertaining to West's
participation during Decenber 1987, January, May and June 1988, and
February 1989 in cash transactions involving anmounts of $9, 500.
Lews testified that starting in 1987, the anmount of cash West
obtained from various accounts that he had access to increased
dramatically.?® Prior to 1987, Lewis would cash checks only for
travel expenses and petty cash. After a conversation with West
during which they discussed the federal law requiring banks to
report certain cash transactions to the Internal Revenue Service, %
however, West directed Lewis to cash several checks in anmounts of
$9, 500, thereby avoiding the reporting requirenents. Thus, this
evidence is relevant to whether West acted with the intent to
defeat the provisions of the Bankruptcy Code and whet her he acted
pursuant to a plan to defeat the rights of his creditors.

Consequently, the evidence was adm ssible under Rule 404(b).3

29 Lewis also related that West began tal king to her about
decl ari ng bankruptcy in early 1987 and that those conversations
occurred with increasing frequency between that tine and 1990.

30 See 31 U.S.C. 8§ 5313(a) (requiring financial
institutions involved in a cash transaction exceedi ng $10,000 to
file areport with the Secretary of the Treasury).

81 W note that the district court again cautioned the
jury as to the appropriate use of this evidence:

Ladi es and Gentlenen of the jury, any testinony with
regard to obtaining cashier's checks for $9500 and any
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Finally, we conclude that the district court did not err in
admtting the evidence regarding West's rental or use of various
safety deposit boxes. Lewi s testified that during or after March
1989, as part of the duties relating to her enploynent wth West,
she went with Wst's daughter to First Gty Bank, where the
daughter renoved cash from a safety deposit box. Lew s and the
daughter then proceeded to "several different banks and got
cashier's checks." Lews mailed the cashier's checks to Jack
Franks, one of West's business associ ates. Thi s evidence was
relevant to the issue of intent because it indicated the existence
a plan to hide Wst's assets and avoid attachnent of his bank
accounts, thereby defrauding his creditors.

2

West next contends that even if the chall enged evidence was

rel evant under Rul e 404(b), the district court shoul d have excl uded

t he evidence pursuant to Rule 403 because its probative val ue was

such checks admtted into evidence and testinony
regarding themis not to be considered by you in
deciding if the Defendant commtted the acts charged in
the Indictnent. However, you may consider this
evi dence for other very limted purposes.

I f you find beyond a reasonabl e doubt from ot her
evidence in this case that the Defendant Bruce West,
Sr. did conmt the acts charged in the Indictnent, then
you may consi der evidence of the checks obtained in the
amount of $9500 and testinony regarding them for other
very |imted purposes. You nmay consider themto
det erm ne whet her the Defendant had the state of m nd
or intent necessary to commt the crine charged in the
I ndi ct ment or whet her the Defendant acted according to
a plan or in preparation for conm ssion of a crine.

14 R at 1440.
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substantially outwei ghed by the danger of unfair prejudice. We
must det erm ne "whet her the danger of undue prejudi ce outwei ghs the
probative value of the evidence in view of the availability of

other neans of proof and other facts appropriate for nmaking

decisions of this kind under Rule 403." Fed. R Evid. 404(b)
advi sory conmmttee's note. "The exclusion of evidence under Rule
403, " however, "should occur only sparingly.”" United States v.

Pace, 10 F.3d 1106, 1115 (5th Cr. 1993); see also United States
v. MRae, 593 F.2d 700, 707 (5th Cr.) (noting that Rule 403's
"major function is limted to excluding matter of scant or
cunul ative probative force, dragged in by the heels for the sake of
its prejudicial effect"), cert. denied, 444 U S. 862, 100 S. C
128, 62 L. Ed. 2d 83 (1979).

At trial, the only real issue in dispute involved Wst's
intent))i.e., whether he acted in contenplation of declaring
bankruptcy or with intent to defeat the Bankruptcy Code. Direct
means of proof tending to make the existence of crimnal intent on
West's part nore probable than it otherwi se would be is generally
unavail abl e in bankruptcy fraud prosecutions. See In re My, 12
B.R at 627. Consequently, Rule 404(b) evidence indicating that
West acted with the requisite intent was extrenely inportant to the
governnent's case. Furthernore, the prior acts occurred relatively
close in tinme to the conduct charged in the indictnent, thereby
i ncreasi ng the probative value of the 404(b) evidence. See United

States v. Rubio-Conzalez, 674 F.2d 1067, 1075 (5th Gr. 1982)
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(uphol ding trial court's decision pursuant to Rule 404(b) to admt
evidence of 10-year-old acts). Finally, the district court
properly instructed the jury on four occasions as to the
limtations on consideration of the extrinsic offense evidence. *
See United States v. Elwood, 999 F.2d 814, 817 (5th Cr. 1993) (no
Rul e 403 breach where the trial court instructed the jury on three
occasions of the limtations in the consideration of extrinsic

of fense evi dence). Consequently, we conclude that the district

32 In addition to the instructions given when the district
court admtted the chall enged evi dence, see notes 27, 28, and 31
supra, the court gave the followi ng instruction i medi ately
bef ore deli berati ons began:

During the course of the trial, testinony or evidence
was presented to you concerning alleged acts commtted
by the Defendant Bruce R West, Sr. in addition to what
has been alleged in the Indictnent . . . . Such acts
do not constitute any offense charged in the Indictnent
in this case, but it would, at nost, constitute
evi dence of acts other than those alleged in the
| ndi ct ment .

You nmust not consider any of this evidence in
deciding if the Defendant Bruce R West, Sr. conmtted

the acts charged in the Indictnent. . . . However, you
may consider this evidence for other, very limted,
pur poses.

I f you find beyond a reasonabl e doubt from ot her
evidence in this case that the Defendant Bruce R West,
Sr. did conmt the acts charged in the indictnent, then
you may consi der evidence of the other acts allegedly
commtted on other occasions to determ ne:

One, whether the Defendant Bruce R West, Sr. had
the state of mnd or intent necessary to commt the
crime charged in the Indictnent;

Two, whet her the Defendant Bruce R West, Sr. had
the notive or the opportunity to conmt the acts
charged in the Indictnent, or;

Three, whether the Defendant commtted the acts
for which he is on trial by accident or m stake.

26 R at 3219-20.
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court did not breach Rule 403 by admtting the Rule 404(Db)
evi dence.
D

West's final assertion is that his trial was rendered
fundanentally unfair because the district court refused to allow
two bankruptcy experts))Philip Palnmer and Wlliam H Brister))to
testify regarding the rel ati onshi p between t he Texas Honmest ead Act 33
and federal bankruptcy |aw West contends that such testinony
woul d have denonstrated that he at all tinmes acted in good faith,
and thus was relevant to the issue of his intent.3 Here, Wst's
good faith defense was centered upon his asserted reliance on the
advi ce of his bankruptcy counsel))Philip Palner))and his
account ant ))Nat han Reeder. Al t hough both Palnmer and Reeder
testified they advised West to structure the Dondi Farns, Broadway
buil ding, and Frisco house transactions as he did and that the
transactions were |lawful, West contends that the district court

erred innot allowing himto denonstrate "that it was reasonable to

33 Section 41.001 of the Texas Property Code provides that
a honestead is "exenpt fromseizure for the clains of creditors.™
Tex. Prop. Code Ann. § 41.001 (Vernon Supp. 1994).

34 At trial, the governnent had the burden of proving that
West "knowi ngly and fraudulently [transferred] or [conceal ed] any
of his property” "in contenplation of a case under Title 11 . . .

or with intent to defeat the provisions of Title 11." 18 U S. C
8§ 152 § 7. Thus, if West acted in good faith, he could not have
acted with the fraudulent intent necessary to support a
conviction for bankruptcy fraud. See United States v. Zehrbach,
F.3d __ , 1994 W 96690, *4 (3d Cr. Mar. 28, 1994); see al so

McCul | ough, Bankruptcy Fraud, 26 Com L.J. at 267 ("The role of
advi sors, such as attorneys, may affect a finding of intent.").
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follow [the advice supplied by Pal ner and Reeder]))a show ng that
of necessity would include sone explanation of . . . what a Texas
honmest ead exenption was, and how one could lawfully preserve it,
under bankruptcy |aw. "3°

Under Fed R Evid. 702, "[i]f scientific, technical, or other
speci al i zed know edge w Il assist the trier of fact to understand
the evidence or to determne a fact in issue, a witness qualified
as an expert by know edge, skill, experience, training, or
education may testify thereto in the form of an opinion or
otherwse." Here, the critical issue at trial was whether West
acted in good faith and relied upon the advice of counsel. Thus,
the district court correctly allowed West to testify that he at all
tinmes relied in good faith upon the advice of experts and both
Pal mer and Reeder to testify that they advised West to structure

the transactions as he did.® Cf. Mller v. United States, 120 F. 2d

35 West infornmed the district court that Brister and
Pal ner
would . . . have been able to testify to the Texas

Honmest ead Law concerni ng the use of proceeds fromthe
sale of a honestead for a six-nonth period, the

rei nvest nent of those proceeds in a new honestead, and
the exenpt nature of the note paynents [as] such

pr oceeds.

25 R at 3131.

36 The district court, in fact, conprehensively explai ned
to the jury West's advice of counsel defense:

The defense in this case contends that the actions of
Bruce R West, Sr. concerning the acquisition of the
Par kway Notes fromthe FDIC, the forecl osure of the
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Broadway Buil ding, Exalter's involvenent in the
exchange of the Broadway Building for the Frisco House,
t he subsequent transfer of the Frisco House to West,
Sr. and the associated transfer of funds by Wst, Sr.,
did not constitute a fraud on West, Sr.'s creditors,
the trustee in bankruptcy, or any other person, and

t hat such transactions were structured based on advice
fromhis attorney and account ant.

| f, before taking the actions charged in the
I ndi ct mnent, Bruce West, Sr., while acting in good faith
and for the purpose of securing advice on the
| awf ul ness of his possible future conduct, sought and
obt ai ned the advice of an attorney or accountant whom
he considered to be conpetent, and made a ful
di scl osure of all inportant and material facts of which
he had know edge or had the neans of know ng, and acted
in accordance with the advice his attorney or
accountant gave followng this full report or
di scl osure, then the Defendant would not be willfully
or deliberately doing a wong in performng or omtting
sone act the |aw forbids or requires.

However, reliance upon the advice of an attorney
or an accountant is not an absolute defense to the
crinmes charged in the Indictnent. Rather, it is a
ci rcunst ance whi ch you shoul d consider in determning
whet her a Defendant was acting in good faith or w thout
fraudulent intent. No one can willfully and know ngly
violate the | aw and excuse hinself by sinply claimng
that he followed the advice of an attorney or
accountant. Rather, for advice of an attorney or
accountant to be considered as a circunstance that
di sproves fraudulent intent, the evidence nust show
that the advice was given after a Defendant nade a ful
and accurate report or disclosure to his attorney or
accountant of all the inportant and material facts of
whi ch the Defendant Bruce R Wst, Sr. had know edge or
had the nmeans of knowi ng. The evidence nust al so show
that the Defendant acted in accordance with the advice
that his attorney or accountant gave following this
full report or disclosure.

Whet her Defendant Bruce West, Sr. acted in good
faith for the purpose of truly seeking guidance as to
guestions about which he was in doubt, and whet her he
made a full and conplete report or disclosure to his
attorney or accountant, and whether he acted in
accordance with the advice received, are all questions
for the jury to determ ne.
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968, 970 (10th Cr. 1941) (stating that the defendant may buttress
his testinmony of lack of intent "with testinony of relevant
ci rcunst ances, including conversations had with third persons or
statenents nmade by them tending to support his statenent that he
had no intent to defraud"). Mreover, the district court further
allowed Palner to testify that: (1) West made full disclosure
regarding the transactions; (2) he advised West that the Frisco
house transaction "was a |legal and proper transaction"; (3) the
Frisco house transaction caused no harm to West's creditors;
(4) the Jett note was exenpt fromthe clains of creditors; (5) the
Jett note retained its exenpt status after the Frisco house
transaction because it was "used in the acquisition of the new
homestead which is what [the honestead] exenption is all about"”;
and (6) he advised West that West was free to use paynents nade
both pursuant to the Jett note and after West had sought bankruptcy
protection because such paynents were exenpt. Consequently, West's
def ense))that he in good faith relied on the advi ce of counsel ))was

squarely placed before the jury.® Because the typical juror is

26 R at 3251-53. On appeal, West does not independently
chal l enge the jury instructions, but instead contends that the
district court's refusal to allow expert testinony, in |ight of
the jury instructions, rendered his trial fundanentally unfair.
To the extent West intended to challenge the sufficiency of the
jury instructions, he has failed to brief the issue and,
therefore, has waived it. See Ednond v. Collins, 8 F.3d 290, 292
n.5 (5th Gr. 1993).

87 | ndeed, the issue of intent was squarely placed before
the jury in light of West's explicit testinony that he never
acted with the intent to defraud his creditors, the bankruptcy
trustee, or anyone el se.
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qualified to determne intelligently and to the best degree
possi ble both the reasonableness of a client relying upon the
advi ce of an attorney and accountant retained to render such advice
and whether the client did so in good faith after making ful
di scl osure, expert testinony as to the |l egal basis underlying the
advi ce))i.e., the reasonableness of their interpretation of the
provi sions of the Texas Honestead Act))woul d not have assisted the
jury. See Fed. R Evid. 702 advisory commttee's note (noting that
the test "for determ ning when experts may be used" is "the common
sense inquiry whether the untrained |ayman would be qualified to
determine intelligently and to the best possible degree the
particular issue wthout enlightennent from those having a
speci ali zed understanding of the subject”) (internal quotation
omtted). Accordingly, the district court did not abuse its
discretion in refusing to admt expert testinony regarding the
Texas Honestead Act.

West nonet hel ess contends that precedent required the district
court to admt the experts' testinony. Wst primarily relies upon
United States v. Garber, 607 F.2d 92, 97-100 (5th Cr. 1979) (en
banc), where we held that because the taxability of the unreported
income at issue was uncertain as a matter of law, the trial court
erred in excluding the testinony of an expert about the unresol ved

nature of the |aw. 3% W find Garber inapposite given the

38 Garber was one of only two or three persons in the
wor |l d whose bl ood was known to contain a certain val uabl e
anti body. She thus was able to generate substantial inconme by
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substantial differences between the facts of that case and the case
sub judice.*® For exanple, the trial court in Garber refused to
allow the defendant to present any testinony suggesting that the
| aw supported her actions. ld. at 99 ("By disallowng [the
expert's testinony] that a recognized theory of tax |aw supports
Garber's feelings, the court deprived the defendant of evidence
show ng her state of mnd to be reasonable."). Here, however, the
district court allowed West to testify both that he consulted with

Reeder and Pal mer before structuring the Dondi Farns, Broadway

selling her blood plasnma. Because Garber failed to report this

i ncone, the governnment prosecuted her for the willful evasion of

i ncone taxes. At trial, the governnent conceded that the
taxability of inconme generated by selling blood plasma was an
issue of first inpression. Thus, Garber sought to introduce the
testinony of a certified public accountant that a recogni zed
theory of tax | aw supported Garber's belief that such incone was
not taxable. Considering the question of taxability to be one of
law, the trial court refused to allow the proffered testinony and
instructed the jury that the inconme Garber received fromthe sale
of her blood was taxable. Garber, 607 F.2d at 94-96. W
reversed Garber's conviction, holding that the expert's testinony
was relevant to the issue of Garber's intent:

The tax treatnent of earnings fromthe sale of blood

pl asma or other parts of the human body is an
unchartered area in tax law. The parties in this case
presented divergent opinions as to the ultinmate
taxability by analogy to two legitinmate theories in tax
law. The trial court should not have withheld this
fact, and its powerful inpact on the issue of Garber's
W Il ful ness, fromthe jury.

Id. at 99.

39 In prior cases, we have "limted Garber to its bizarre
facts))where the I evel of uncertainty [of the applicable | aw
approached | egal vagueness."” United States v. Daly, 756 F.2d
1076, 1083 (5th Gr. 1985) (citing United States v. Burton, 737
F.2d 439, 443-44 (5th Cr. 1984)).
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Bui | di ng, and Frisco house transactions and that he foll owed their
advice. Additionally, the district court allowed both Pal mer and
Reeder to testify that they advised Wst to structure the
transactions as he did and that the transactions were perfectly
| egal. Thus, West's reliance upon Garber is m spl aced. *° Moreover,
West has not argued on appeal that the rel evant | aw was unsettl ed,
that he or his advisors subjectively saw any such uncertainty, or
that his advisors explained the Texas Honestead Act to him in

anything other than very general terns. See United States v.

40 West's reliance upon Cheek v. United States, U S.
__, 111 s . 604, 112 L. Ed. 2d 617 (1991), United States v.
Onunonu, 967 F.2d 782 (2d Cr. 1992), and United States v.
Lankford, 955 F.2d 1545 (11th Cr. 1992), is simlarly m spl aced.
Cheek, which nerely held that the jury in a crimnal tax fraud
case nust be allowed to consider the defendant's subjective
understanding of the legality or illegality of his acts, 111 S
Ct. at 609-11, does not provide West with any support because the
district court allowed the jury to consider Wst's subjective
intent. Lankford held that the trial court erred in totally
excl udi ng expert testinony relevant to the defendant's intent to
commt tax fraud. 955 F.2d at 1551 & n. 14 (expert testinony as
to whether a canpaign contribution should be classified as a gift
or as incone, an issue about which nost jurors "sinply |ack the
speci al i zed know edge, background, and experience needed to
assess the reasonabl eness of the" defendant's gift/incone
characterization). In Onunonu, the defendant, an alinentary-
canal drug snuggler on trial for inporting heroin, testified that
he thought he was snuggling di anonds, not heroin. The trial
court excluded expert testinony offered by the defendant
regarding the feasibility and profitability of smuggling di anonds
inthe alinentary canal. The Second Circuit held that the trial
court erred in excluding such testinony because it was rel evant
to the defendant's intent and the average juror knows very little
"about the feasibility of internally snuggling di anonds by
swal | ow ng [di anond-filled] condons."” 967 F.2d at 788. W find
the latter cases distinguishable fromthe case at bar, where West
testified as to both his subjective intent and his reliance upon
the advice of his retained experts and West's attorney and
accountant each testified regarding the advice they gave Wst.
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Harris, 942 F.2d 1125, 1132 n.6 (7th Gr. 1991) (noting that where
the defendant or his tax advisors nmay have subjectively, but
wrongly, seen an anbiguity, the defendant nmay present evidence to
the jury denonstrating the basis of the erroneous, good faith
belief). The typical juror is perfectly capable of determ ning,
based on the evidence presented, whether Wst acted in good faith,
disclosed all the relevant facts, and then acted in reliance upon
the advice obtained. Consequently, we nust reject West's
contention that the district court erred in excluding the proposed
testi nony regardi ng the provisions of the Texas Honestead Act. Cf.
United States v. Burton, 737 F.2d 439, 444 (5th Gr. 1984) (noting
that the trial court "ordinarily wll be the sole source of the
| aw') .
\%
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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