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Robert B. REICH, Secretary of Labor and Occupational Safety and
Heal t h Revi ew Comm ssi on, Respondents.

July 21, 1994.

Petition for Review of an Order of the Cccupational Safety and
Heal t h Revi ew Conmm ssi on.

Before GARWOOD and EMLIO M GARZA, Circuit Judges, and HEAD,
District Judge.

HAYDEN W HEAD, Jr., D strict Judge:

Pet erson Brot hers Steel Erection Conpany (" Peterson Brothers")
petitions for review froma final order of the Occupational Safety
and Health Review Comm ssion (the "Comm ssion") affirmng a
citation issued under the Cccupational Safety and Health Act, 29
US C 8 651 et seq. This Court has jurisdiction pursuant to 29
U S.C § 660(a).

The citation was issued for a violation of 29 CF.R 8

1926. 105(a) after a Peterson Brothers enpl oyee, a "connector," was

killed froma fall on the job.! Peterson Brothers was hired to

"District Judge of the Southern District of Texas sitting by
desi gnati on.

129 CF.R § 1926.105(a) provides:

Safety nets shall be provided when workpl aces are nore
than 25 feet above the ground or water surface, or

ot her surfaces where the use of |adders, scaffolds,
catch platforns, tenporary floors, safety lines, or
safety belts is inpractical.
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erect the structural steel framework for a seven-building |BM

conplex in Austin, Texas in July, 1990. The construction was
performed two stories at a tine. Connectors would install the
upright colums first. Crane operators would then raise the

hori zontal beans for both floors being constructed in a Christmas
tree formation and hold them in position to be attached.
Connectors would tenporarily secure each beam with two bolts.
O her enployees, called "bolters,” then followed to install the
remai nder of the bolts.

Though the connectors wore safety belts while they worked,
they did not attach any safety lines, or |lanyards, to their belts
in order to maintain the necessary nobility to performtheir jobs.
The bolters used safety belts and | anyards to secure thensel ves to
the beans while they worked. After the bolts were tightened
tenporary floors were installed on every other |evel to protect
enpl oyees from falling into the interior of the structure. I n
addition, a cable was installed around the edge of the floor to
protect the enployees from perineter falls. However, Peterson
Brothers did not install safety nets on the outside of the buil ding
to protect against falls to the outside of the building.
Accordingly, all enployees were protected against falling while
they worked, except the connectors were not protected from an
exterior fall.

During the process of securing the horizontal beans, a beam
suspended froma crane fell a short distance. Kevin Dean, one of

the connectors, was straddling a beam at the perinmeter of the



bui I di ng when the beam struck him The beam knocked Dean from his
perch, and he fell 70 feet to the ground. After the accident, a
conpliance officer conducted an investigation. As a result of the
i nvestigation, a serious citation was issued to Peterson Brothers
for failing toinstall safety nets to protect connectors working on
perineter beans as required by 29 CF. R 8§ 1926. 105(a).

Pet erson Brothers contested the citation. After a hearing, an
admnistrative law judge found Peterson Brothers commtted a
serious violation of 8 1926.105(a), and affirned the citation. On
April 27, 1993, the Commission affirnmed the admnistrative |aw
judge's finding and assessed a penalty of $400.00. The Conm ssion
held (1) Peterson Brothers had fair notice that 8§ 1926.105(a)
applied to the steel erection industry, (2) the prima facie
requi renents for establishing a violation of 8§ 1926.105(a) were
satisfied, and (3) the use of safety nets was not infeasible due
either to inpossibility of conpliance or to the economc
infeasibility of using nets. On June 10, 1993, Peterson Brothers
petitioned this Court for review of the Conmm ssion's order and
chal | enges here each hol di ng of the Conm ssion.

. Whether the Application of 8§ 1926.105(a) Violated Peterson
Brot hers' Due Process Rights

Peterson Brothers contends it had no notice that it was
required to install safety nets, and thus a citation based on a
failure to do so violates the conpany's due process rights. The
citation against Peterson Brothers would violate "the due process
clause of the [FJifth [Alnmendnent if a reasonable enployer in
[ Peterson Brothers'] position would not have known that section
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1926. 105(a) required it toinstall safety nets."” Corbesco, Inc. v.
Dole, 926 F.2d 422, 427 (5th Cr.1991). In other words, the
Secretary of Labor nust prove that the conpany had actual or
constructive notice that 8§ 1926.105(a) required it to install
safety nets. | d. The wording of a regulation establishing
"explicit, unanbi guous safety precautions that enpl oyers nust take
in specific situations”" would satisfy the "reasonabl eness” test
W thout requiring the consideration of additional factors. | d.
(citing Faultless Div., Bliss & Laughlin Indus., Inc. v. Secretary
of Labor, 674 F.2d 1177, 1186-87 (7th G r.1982)). However, if the
| anguage is not specific enough, other sources, such as industry
custom and practice, the injury rate for that particular type of
construction work, the obviousness of the hazard, and the
interpretation of the regulation by the Comm ssion, nmay provide
adequate constructive notice. I1d. (citations omtted).

The Secretary argues Peterson Brothers had adequate notice of
the safety net requirenent. The Secretary points to Peterson
Brothers' contention that prior to the inspection in this case, it
read, and was famliar wth, the decision in Peterson Brothers
Steel Erection Co., 13 O S. H Cas. (BNA) 1936 (Rev. Commin J. 1988)
(digest) ("Peterson Brothers | "). In Peterson Brothers |, the
Adm ni strative Law Judge held that only the specific steel erection
st andards, enbodied in Subpart R of the regul ations, applied to the
steel erection industry. In reaching that holding, the
Adm ni strative Law Judge relied on two Conm ssi on deci si ons, which

were reversed on appeal to the Third and Eleventh Crcuits. See



Brock v. Wllians Enters. of Georgia, Inc., 832 F.2d 567, 573 (11th
Cir.1987); Donovan v. Adans Steel Erection, Inc., 766 F.2d 804 (3d
Cir.1985). The Secretary argues that because the Adm nistrative
Law Judge cited that subsequent history of reversal in Peterson
Brothers |, Peterson Brothers had notice the Conm ssion's position
was not reliable. The Secretary also contends that several
appel l ate cases holding that 8§ 1926.105(a) applies to the stee

erection industry, which pre-dated the OSHA i nspection of Peterson
Brothers' worksite, gave further notice that Peterson Brothers
could not reasonably rely upon the Conmm ssion's position. See,
e.g., L. R WIllson & Sons, Inc. v. Donovan, 685 F.2d 664
(D.C.Cir.1982); Donovan v. Daniel Marr & Son, 763 F.2d 477 (1st
Cir.1985).

Peterson Brothers relies heavily on the Fifth Grcuit's
decision in Corbesco to support its argunent that a reasonable
enpl oyer in the steel erection industry would not have known it was
required to install safety nets pursuant to 8§ 1926.105(a). In that
case, one of Corbesco's enpl oyees was bl own of f the flat roof of an
aircraft hangar and kill ed. As a result of the accident, the
conpliance officer cited Corbesco for failing to install safety
nets. Corbesco contested the citation, arguing 8 1926. 105(a), as
a general regulation, "fails to give an enployer notice that it
must use a safety net when its enpl oyees are working on the flat
roof of alarge building, like an aircraft" hangar. Corbesco, 926
F.2d at 424. The Fifth Grcuit expressed doubts as to whether the

wordi ng of 8 1926.105(a) is specific enough to give notice of its



requi renents on its own. Corbesco, 926 F.2d at 428. However, the
Court wultimately held Corbesco had constructive notice of the
requi renent to use safety nets because of other circunstances in
the case. Specifically, the Court held the Comm ssion's frequent
hol dings that the regulation requires an enployer to provide a
safety net or one of the other enunerated safety devices in
circunstances |li ke those at issue in Corbesco gave rise to a duty
to at least inquire whether the enployer had to install safety
nets. Because the enployer had constructive notice of the duties
i nposed upon it, its constitutional rights were not viol ated.

Cor besco does not provide support for Peterson Brothers'
argunent that a reasonabl e enployer in the steel erection industry
woul d not know that § 1926.105(a) applies. The Court did not
address the issue of whether that general standard is preenpted by
the specific steel erection industry standards, nor did it address
whet her an enpl oyer in Peterson Brothers' position had sufficient
notice that 8 1926.105(a) applied. |In fact, the applicability of
§ 1926. 105(a) was not in issue in Corbesco—the Court addressed only
whet her § 1926. 105(a), when applicabl e, gave adequate notice that
safety nets were required when working on a flat roof.

Peterson Brothers argues the followng factors would |ead a
reasonabl e enpl oyer to believe the installation of safety nets was
not necessary. First, until several nonths after the accident at
i ssue, the Conm ssion maintained the position that the specific
steel erection standards were the only ones applicable to the steel

erection industry, see Secretary of Labor v. Bratton Corp., 1990 W



201595 (O S.H R C. 1990), and that the general construction industry
st andards were preenpted by those specific standards. Second, the
i ndustry customwas not to use perineter safety nets and Peterson
Brothers was never cited for failing to use the nets, nor for
violating 8 1926.105(a). Third, no connector working for Peterson
Brothers had ever fallen to the perineter of a building being
erect ed. Finally, Peterson Brothers contends the Secretary
selectively enforced the standard, thus making it less likely a
reasonabl e enpl oyer woul d know of its applicability.

Though we acknowl edge that, at the tinme the citation was
i ssued to Peterson Brothers, the Conm ssion's position was uncl ear
as to whether the specific steel erection standards preenpted the
general construction industry standards, we hold that other
surroundi ng circunstances gave Peterson Brothers adequate notice
that 8 1926.105(a) applied. First, by the tinme the citation was
i ssued, several circuit courts had addressed the issue, holding
that the specific steel erection standards do not preenpt the
general construction standards where the steel erection standards
provide no protection. See, e.g., L. R WIllson & Sons, Inc. v.
Donovan, 685 F.2d 664 (D.C.Cir.1982) (§ 1926.750(b)(1)(ii), the
specific steel erection standard, does not preenpt 8§ 1026. 105(a),
t he gener al construction i ndustry st andar d, because 8
. 750(b) (1) (i) specifies only neasures for interior fall
protection; §8 .105(a) provides the only standard for exterior fal
protection); Bristol Steel & Iron Wrks, Inc. v. Cccupationa

Safety and Health Review Comm ssion, 601 F.2d 717, 721 (4th



Cir.1979) ("The general safety standard dealing wth personal
protective equipnment found in 29 CF. R 8 1926.28(a) conplenents
t he Subpart R specific standards dealing wth steel erection...");
Brock v. WIllians Enterprises of Georgia, Inc., 832 F.2d 567, 571
(11th G r.1987) (because "Subpart Ris not specifically applicable
to exterior falls fromperineter beans, it does not preenpt Section
1926. 105(a). Therefore, Section 1926.105(a) applies to the steel
erector industry"); Donovan v. Adans Steel Erection, Inc., 766
F.2d 804, 807-10 (3d G r.1985) (the steel erection standards do not
deal with the particular hazard of an exterior fall from a
perineter beam accordingly, the specific standards do not preenpt
the general requirenent of safety nets found in 8 1926.105(a)).
Second, as the Secretary pointed out, the opinion in Peterson
Brothers | should have put Peterson Brothers on notice that the
Commi ssion's rulings in Wllianms Enterprises of Georgia and Adans
Steel Erection had been reversed. Finally, in 1981, the Fifth
Crcuit applied 8 1926.105(a)'s safety nets requirenent to the
steel erection industry. See (Ceveland Consolidated, Inc. .
Cccupational Safety and Health Review Conm ssion, 649 F.2d 1160
(5th Gr. Unit B July, 1981). Accordingly, a reasonable enpl oyer
in the steel erection industry would have had adequate notice that
8§ 1926.105(a) applied to the steel erection industry, and the
citation based on a violation of that regul ati on does not violate
Pet erson Brot hers' due process rights.
1. Whether 29 CF. R 8§ 1926.105(a) Was Violated in This Case

Peterson Brothers argues substantial evidence does not



support a finding of a violation of 8§ 1926.105(a) in this case.
Section 1926. 105(a) provides:

Safety nets shall be provided when work places are nore than

twenty-five feet above the ground or water surface, or other

surfaces where the use of | adders, scaffol ds, catch pl atforns,
tenporary floors, safety lines, or safety belts are

i npractical .

Because the conpany used safety belts and tenporary fl ooring,
Peterson Brothers contends, safety nets are not required. The
conpany cites as support Brennan v. Cccupational Safety and Health
Revi ew Conm ssion, 488 F.2d 337 (5th G r.1973) and Brennan v.
Cccupational Safety and Heal t h Revi ew Conm ssion, 513 F. 2d 713 (8th
Gir.1975).

The conpany misses the point of the citation. The citation
was directed at the hazard of an exterior fall facing connectors
wor king on perineter beans. Though it is true that Peterson
Brothers installed tenporary flooring and perineter railing, and
t hat sone enpl oyees used safety belts, the connectors preferred not
to use, and did not use, their safety belts with |lanyards in order
to maintain their nobility. Transcript fromO S . H R C hearing at
86. The conpany was aware of this preference and did not require
the connectors to use their belts, nor did the conpany use exterior
nets. Finally, one of the conpany's own w tnesses, Bill Landfair,
testified that the connectors had no protection fromexterior falls
while working on beans at the perineter of the building.
Transcript at 127. Accordingly, the record clearly denonstrates

t he conpany provided no protection against exterior falls for the

connectors. These facts establish a violation of 8§ 1926.105(a).



See WIllianms Enterprises of Georgia, 832 F.2d at 572-73; see also
Marshal | v. Southwestern Industrial Contractors and Ri ggers, Inc.,
576 F.2d 42, 45 (5th G r.1978) ("Wiere the safety belts were not
"used' in any neaningful sense for a substantial portion of the
wor kday, and the enployees were afforded no protection from a
dangerous fall, we are conpelled by our holding in Southwestern
Contractors to defer to the Secretary's reasonable interpretation
that [8§8 1926.105(a) ] requires the use of sone neans of reasonably
continuous fall protection").

Further, neither case cited by Peterson Brothers supports the
conpany's contention that its use of tenporary floors and safety
belts by other enployees provided the necessary protection from
exterior falls for the connectors. In Brennan v. GCccupationa
Safety and Health Revi ew Conmm ssion, 488 F.2d 337 (5th Cr.1973),
the Fifth Grcuit held § 1926.105(a) was not viol ated, despite the
failure to use safety nets, when a wel der was working on a nobile
scaffold, and a hoi st operator was attached to the hoist by a rope
tied around his waist. Clearly, that case does not support
Peterson Brothers' argunent because the conpany in Brennan used
ot her safety neasures |isted as alternatives to safety nets in the
regul ation to protect against the danger at issue in the citation.
I n Brennan v. Cccupational Safety and Heal th Revi ew Conm ssion, 513
F.2d 713 (8th G r.1975), the Conm ssion held the enpl oyees, who
were working on the roof and on scaffolding, were working on
tenporary flooring and scaffolding wthin the terns of 8§

1926. 105(a), and no safety nets were required. The Eighth Grcuit
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affirmed that interpretation as reasonable. Again, the enployer
provi ded ot her safety devices enunerated in the regulation for the
enpl oyees at issue, thus nmaking safety nets unnecessary under the
terms of the regulation. Both cases are distinguishable fromthe
facts at hand because the evidence clearly shows that Peterson
Brot hers provided no alternative safety devices for the connectors.
The record contai ned sufficient evidence to hold Peterson Brothers
violated 29 C.F. R 8§ 1926.105(a).

1. VWhet her Peterson Brothers Established the Defense of
nfeasibility of Conpliance

I
I

Pet erson Brot hers argues the evidence rai sed the defenses of
i npossibility and econom c infeasibility. The Secretary argues the
Comm ssion's ruling that Peterson Brothers failed to prove a valid
affirmati ve defense is supported by the record and the applicable
casel aw. W may reverse the Conm ssion's decision only if its
conclusions are "arbitrary, capricious, an abuse of discretion, or
otherwi se not in accordance with law. " Corbesco, 926 F.2d at 425
(citations omtted).

At the hearing before the adm nistrative | aw judge, Peterson
Brothers introduced evidence that it wuld be technically
i npossible to conply with the requirenent that the nets be no nore
than 25 feet belowthe work area. Specifically, an expert w tness,
the fornmer president of another |arge steel erection conpany,
testified that it would be inpossible to erect the nets within two
stories of where the enpl oyees are wor ki ng because the nets nust be
supported fromtwo stories above the nets. Because the connectors

were just beginning the construction on the Ilevel where the
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supports woul d be attached, he testified, there would be nothingto
which the supports could be attached in order to protect the
connectors while they worked. Accordingly, the nets cannot be
erected closer than three stories below where the connectors
wor ked.

A conpliance officer testified that because personnel safety
nets would not need to be as large as material nets used to catch
debris, personnel nets would not require the sane anount of
support. The supports for personnel nets could be welded to the
edge of the tenporary fl oor and extend strai ght out fromthat |evel
W t hout support from above.

The Comm ssi on acknow edged that the testinony of those two
W tnesses created a fact dispute as to whether it was inpossible
for Peterson Brothers to conply with the requirenent that the nets
be within 25 feet of where the connectors were working. However,
the Comm ssion declined to resolve the issue because "Peterson
Brothers nmust conply to the extent it can even if conplete
conpliance is not possible.” Conm ssion Decision at 14 (citations
omtted). That conclusion is supported by the casel aw "A
techni cal defense, where sone neans of protection is available, is
not an excuse for disregarding safety precautions. The Secretary's
view, shared by the Comm ssion, requires |imted conpliance where
it furnishes sone protection, even if exact conpliance is not
possible."” develand Consolidated, Inc. v. OS HRC , 649 F. 2d
1160, 1167 (5th G r.1981). According to even Peterson Brothers

position, it would have been possible to erect nets three stories
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bel ow where the connectors were working, thus affording them sone
protection fromexterior falls. The Comm ssion's concl usion that
Peterson Brothers did not establish the defense of technical
i npossibility was not an abuse of discretion.

Pet erson Brothers al so introduced evidence that it would be
econom cal ly i nf easi bl e to use peri neter safety nets.
Specifically, Peterson Brothers' president testified that using
perineter nets woul d have greatly increased the cost of performng
the steel erection. He testified to an inexact estimte of what
nets woul d have cost on this steel erection. Despite the fact that
the sumwas substantial, he testified his conpany had the resources
to absorb the costs onthis project if required to do so. However,
he testified to his concern that the conpany would |ose future
busi ness because he woul d have to i ncrease his bids to incorporate
the costs of using the nets, and his conpetitors, who do not use
the nets, would not have to increase their bids accordingly.

A standard is economi cally infeasible where "increased costs
woul d make the proposed substitute technol ogy inpracticable.” A
E. Burgess Leather Co. v. GCccupational Safety & Health Review
Comm ssion, 576 F.2d 948, 951 n. 2 (1st G r.1978) (citing
I ndustrial Union Dept., AFL-CIO v. Hodgson, 499 F.2d 467, 477
(D.C.Gr.1974)). The president of the conpany testified that
Pet erson Brothers could have absorbed the costs on the project in
gquestion. The conpany did not, however, introduce evidence of the
effect the use of the nets would have on the existence of the

conpany other than the assertion that the conpany could not
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mai nt ai n conpetitive biddi ng because of the non-conpliance of ot her
conpani es. An enpl oyer cannot be excused from non-conpliance on
the assunption that everyone else wll ignore the |aw A E
Burgess Leather Co. v. GQccupational Safety & Health Review
Comm ssion, No. 12501, 1977 W 6961, at *3 n. 2 (O S. HRC Feb.
24, 1977), aff'd, 576 F.2d 948 (1st G r.1978). The Commi ssion's
conclusion that Peterson Brothers did not present sufficient
evidence to find the installation of nets to be economcally
i nfeasi ble is not an abuse of discretion.

Accordingly, the decision of the Occupational Safety and

Heal t h Revi ew Comm ssion i s AFFI RVED.
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