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Before PCOLI TZ, Chief Judge, DAVIS and WENER, Crcuit Judges.
POLI TZ, Chief Judge:

The governnent appeals the decision of the district court
excluding, in the prosecution of David MIton Conine, all evidence
resulting fromexecution of a state-issued search warrant. For the
reasons assigned we reverse and renmand.

Backgr ound

In August 1992 a joint state and federal investigation
uncovered mari huana growing in a rural area of Red R ver County,
Texas. State l|law enforcenent officers nmaintaining ground

surveill ance di scovered that Conine resided in a trailer house on



one of the four tracts of property surveilled.! Sergeant Harold
OBrien, the officer in charge of the state effort, and Assistant
District Attorney Jeff Starnes prepared an affidavit and
application for a search warrant. Starnes then sought a state
district judge to issue the warrant. Red River County lies within
two judicial districts, the 6th? and the 102nd.® Starnes first
sought Judicial D strict Judge Henry Braswell of the 6th District
who issued nost of the search warrants for property in Red River
County. Judge Braswell was ill and unavail abl e. Starnes then
attenpted to reach 102nd Judicial D strict Judge Leon Pesek in
Texar kana. Judge Pesek was presiding over a trial in New Boston
approximately 65 mles distant. Finally, Starnes contacted
District Judge Jim N. Thonpson of the 62nd Judicial District* in
adj acent Lamar County. Judge Thonpson net O Brien in Bogota in
Red River County. Finding the requisite probable cause, Judge
Thonpson issued the warrant, crossing out the reference to Red
Ri ver County under his signature and inserting Lamar County.

The next day O Brien and other state and federal narcotics

officers executed the search warrant. The search of Conine's

The Department of Public Safety officers were m sinformed by
the sheriff's office that Coni ne owned the entire property.

2The 6th Judicial District is conposed of Fannin, Lamar, and
Red R ver Counties. Tex. CGov't Code Ann. 8§ 24.106(a) (Vernon
1988) .

3The 102nd Judicial District is conposed of Bowi e and Red
Ri ver Counties. Tex. Gov't Code Ann. 8 24.204(a) (Vernon 1988).

“The 62nd Judicial District is conposed of Delta, Franklin,
Hopki ns, and Lamar Counti es. Tex. Gov't Code Ann. § 24.164(a)
(Vernon 1988).



trailer and surroundi ng structures disclosed mari huana; mari huana
seeds; firearnms and ammunition; over $18,000 in cash; a triple-beam
scal e; and drug manufacturing equi pnent such as beakers, a heat
| anp, and a condenser. Additionally, 1,132 mari huana plants were
di scovered growi ng on the adjacent |and. Several weeks later a
survey reveal ed that the standing mari huana was on tracts of |and
other than that on which Conine resided. Coni ne was taking
advant age of the isolated nature of the area to grow mari huana on
nei ghboring tracts of | and.

Conine ultimately was charged in a five-count superseding
indictment with possession with intent to distribute marihuana
(Count 1), wunlawful possession of firearns (Count 2), use or
carrying of afirearmduring and in relation to a drug-trafficking
crime (Count 3), possession of a controlled substance with intent
to distribute (Count 4), and crimnal forfeiture (Count 5). Conine
tentatively agreed to plead guilty to Counts 2 and 4 and agreed to
the forfeiture of certain property described in Count 5. At his
gui lty-pl ea hearing Conine inforned the court that he had not read
the search warrant. The search warrant was produced and a recess
was called. Follow ng the recess Coni ne declared that he wi shed to
challenge the validity of the search and seizure and that he
desired to obtain new counsel. The district court set aside the
guilty plea and entered a plea of not guilty, pending a ruling on
the validity of the search warrant.

Coni ne noved to suppress, contending that the warrant was

defective. Foll ow ng a suppression hearing the district court



determ ned that the search warrant was void ab initio under Texas
| aw because Judge Thonpson did not have territorial jurisdictionto
i ssue a search warrant for property located in Red R ver County.
Al'l evidence discovered pursuant to the warrant was suppressed.
This ruling nmooted Conine's fourth anmendnent chall enge. The
district court did not reach the governnent's contentions that
Coni ne | acked standing as related to properties adjacent to those
in which he had a possessory interest, and that the good faith
exception to the exclusionary rule should be applied. The
governnent tinely appeal ed.
Anal ysi s

We begin by noting that when a state officer secures a search
warrant from a state judge, Federal Rule of Crimnal Procedure
41(a) is not the rubric for determ ning whether the search warrant
was i ssued by an appropriate court even when the seized evidence i s
offered in federal court. State law controls in that instance.?®
The constitution and statutes of Texas do not explicitly provide
the answer to the jurisdictional question posited, and there is a

dearth of jurisprudence.® W approach today's interpretive task in

SUnited States v. Shaw, 920 F.2d 1225 (5th Cir.), cert
denied, 500 U S. 926 (1991); United States v. MKeever, 905 F.2d
829 (5th Cr. 1990) (en banc), cert. denied, 498 U S. 1070 (1991).

Today's decision is fully supported by the very recent
opi nion of an internedi ate appellate court which, in approving the
i ssuance of a search warrant by the sanme judge involving the sane
counties as in case at bar, states in passing that neither Texas
cases nor statutes proscribe the practice. See Geen (O har den)
v. State, 880 S.W2d 198 (Tex. App. --Texar kana, 1994).
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that setting.’

The Texas Code of Crimnal Procedure provides that a search
warrant is a witten order issued by a nmmgistrate.® The title
"magi strate" has cone to connote one having duties which are
judicial in nature.® The Code identifies magistrates as including
justices of the suprene court and courts of crimnal and civi
appeal s, the judges of the district courts, county judges, judges
of the county courts at law, and justices of the peace.!® Although
"[1]t is the duty of every nagistrate to preserve the peace within

his jurisdiction by the use of all lawful neans . . .,"! the Code

denotes no territorial limtations to a nmagistrate's jurisdiction
when i ssuing a search warrant. 1n absence of such limtations, the
Code is to be Iliberally construed to attain the objects of
prevention, suppression, and puni shnent of crime.!® When the Code
fails to provide a rule of procedure in a given case, the rules of
the common | aw apply.

Most of the cases discussing the jurisdiction of magi strates

i nvol ve justices of the peace. When acting as a magistrate, the

‘Arreri can Waste & Pollution Control Co. v. Browning-Ferris,
Inc., 949 F.2d 1384 (5th Cr. 1991).

8Tex. Code Crim Proc. Ann. art. 18.01(a) (Vernon Supp. 1994).
O Quinn v. State, 462 S.W2d 583 (Tex.Crim App. 1970).
10See Tex. Code Crim Proc. Ann. art. 2.09 (Vernon Supp. 1994).

1Tex. Code Crim Proc. Ann. art. 2.10 (Vernon 1977) (enphasis
added) .

12Tex. Code Crim Proc. Ann. art. 1.26 (Vernon 1977).
13Tex. Code Crim Proc. Ann. art. 1.27 (Vernon 1977).
5



jurisdiction of a justice of the peace is coextensive wth the
limts of the county. In the semnal case of Hart v. State,

involving a justice of the peace, the court explained:

When sitting as an "exam ning court,"” the |aw nowhere
limts the magistrate, if he be a justice, to his
particular precinct; and, not being limted in this

regard, there is no reason why it was not intended that

he should hold the court in any portion of the county

nmost conveni ent for the purposes of the exam nation as to

the comm tnent or discharge of the accused, whether the

place of the sitting be in the precinct of another

Justice, conpetent and qualified to act, or not.?%
The territorial jurisdiction of a justice of the peace is his or
her precinct. The caselaw has extended the jurisdiction of
justices of the peace functioning as magi strates, however, to the
limts of the county. This would indicate that the territoria
jurisdiction of the justice of the peace depends upon which hat is
bei ng worn, that of a justice of the peace or that of a nagistrate.
We presunme to suggest that such a rubric should be "equally so of
t he judges of the supreme, district, and county courts."?®

Al t hough by title and office Judge Thonpson is a district

judge of the 62nd Judicial District, when he issues a search

14See Ex parte Clear, 573 S.W2d 224 (Tex.Crim App. 1978) (en
banc); Glbert v. State, 493 S.W2d 783 (Tex.Crim App. 1973);
Hi nkley v. State, 119 Tex.Crim 254, 45 S. W 2d 581 (1931) (justice
acting as nmagistrate issuing a search warrant); Hart v. State, 15
Tex. . App. 202, 49 Am Rep. 188 (1883) (justice acting as exam ni ng
court).

1515 Tex. Ct. App. at 226-27.

Chil ders v. State, 30 Tex.Ct.App. 160, 16 S.W 903, 906
(1891).



warrant, he is acting as a nmagistrate!” by virtue of his office as
a district judge,!® for Judge Thonpson's "authority to act in the
capacity of mmgistrate is dependent upon his office."*® W nust
t her ef ore exam ne Judge Thonpson's jurisdiction as a district judge
to assist in resolving the question of his jurisdiction as a
magi strate. His territorial jurisdiction as a magistrate wll at
| east enconpass that of a district judge.

The Texas Constitution divides the state into judicial
districts.? These judicial districts are further defined by the
counti es enconpassed.? Adistrict judge's duties, however, are not
limted to the district over which he or she presides. For
exanple, Article 1.23 of the Texas Code of Crimnal Procedure
provi des:

Al'l justices of the Suprene Court, judges of the Court of

Crim nal Appeals, justices of the Courts of Appeals and

judges of the District Courts, shall, by virtue of their

of fices, be conservators of the peace throughout the

State. The style of all wits and process shall be "The

State of Texas" . . . .22

It is well recognized that district judges hold court for each

ot her f or vari ous reasons such as illness, vacat i on,

7"See State ex rel. Holmes v. Salinas, 774 S. W 2d 421 (Tex. App.
--Houston [14th Dist.] 1989, no pet.).

18See Tex. Code Crim Proc. Ann. art. 2.009.

State ex rel. Hones v. Salinas, 784 S.W2d 421 (Tex. Cri m App.
1990) (en banc).

20Tex. Const. art. V, 8§ 7.
21Tex. CGov't Code Ann. 88 24.101 et seq. (Vernon 1988).

22Tex. Code Crim Proc. Ann. art. 1.23 (Vernon Supp. 1994).
See also Tex. Const. art. V, § 12.
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di squalification, or a buildup or backlog in a particul ar docket.??
The Texas Governnent Code provides for the transfer of cases
bet ween district judges within the sane county:

In any county in which there are two or nore district
courts, the judges of those courts my, in their
di scretion, either intermtinme or vacation, on notion of
any party or on agreenent of the parties, or on their own
nmotion, transfer any civil or crimnal case or proceedi ng
on their dockets to the docket of one of those other

district courts. The judges of those courts may, in
their discretion, exchange benches or districts fromtine
to time.?

At the tinme the search warrant was i ssued, Red R ver County had two
district judges with concurrent jurisdiction. ®

More relevant to today's issue, not only may district judges
with concurrent jurisdiction transfer cases and exchange benches,

but all district judges may exchange benches. Article 5,

#3See Tex. CGov't Code Ann. 88 24.002 (substitute judge
appoi nted by the governor), 24.003 (substitute judges in counties
wth five or nore district courts for civil cases only), 74.052(a)
- 74.062 (assignnent of judges under the Court Adm nistration Act)
(Vernon 1988).

#Tex. CGov't Code Ann. § 24.303(a) (Vernon 1988). Thi s
| anguage mght indicate that this is the only instance in which
district judges nmay exchange benches or transfer cases; otherw se
the statute would be superfluous when read in |ight of the Texas

Constitution. Seeinfra. However, subsection (d) provides: "This
section does not limt the powers of the judge when acting for any
ot her judge by exchange of benches or otherw se.” See also

Mtchell v. Cornwall, 314 S.W2d 437 (Tex.C v. App.--El Paso 1958,
no wit) (holding that the constitutional jurisdiction of a
district court cannot be taken away by |l egislative act).

»See Tex. CGov't Code Ann. 88 24.106(c), 24.204(d) (Vernon
1988). Concurrent jurisdiction can also occur as follows: A judge
of District A may go into District B for the purpose of holding
court sinmultaneously with the regularly elected incunbent, both
conducting court for District B. See, e.qg., Eucaline Medicine Co.
v. Standard Inv. Co., 25 S.W2d 259 (Tex.C v.App.--Dallas 1930,
wit ref'd).




section 11, of the Texas Constitution provides that the "D strict
Judges may exchange districts, or hold court for each other when
they may deemit expedient, and shall do so when required by |aw "
No formal action or order is required, nor, in many instances, is
it necessary for a docket sheet or mnutes to show the reason for
t he exchange of benches. ?®

Nei ther the Texas Constitution, Texas statutes, nor Texas
jurisprudence [imts a district judge when i ssuing a search warrant
tothe judicial district he or she has been el ected to serve.?’” The
Texas | egi sl ature has authority tofix the territorial jurisdiction

of district judges when they act as magistrates.?® It has invoked

2%6See Davila v. State, 651 S.W2d 797 (Tex.Crim App. 1983);
R J. @Gllagher Co. v. Wite, 709 S.W2d 379 (Tex.App.--Houston
[14th Dist.] 1986, no wit). See also Mata v. State, 669 S. W2d
119 (Tex.Crim App. 1984). W note that the cases indicating that
no formality is required before benches are exchanged involve
districts where the courts had concurrent jurisdiction. See, e.q.,
Davila v. State, 794 S.W2d 518 (Tex. App.--Corpus Christi 1990, no
writ) (Neuces County); Mata, 669 S.W2d at 121 (Aransas, Bee, Live
Cak, McMullen & San Patricio Counties); Davila, 651 S.W2d at 802
(Teague, J., dissenting) (noting that Pendleton v. State, 434
S.W2d 694 (Tex.Crim App. 1968) and |Isaac v. State, 158 Tex.CO.R
540, 257 S.W2d 436 (Tex.Crim App. 1953), hold that no witten
order is necessary for one duly elected district judge to preside
in the court of another, but do not discuss the requirenents for a
valid transfer of jurisdiction).

2'Tex. Const. art. V, 8 7; Tex. Gov't Code Ann. 88 24.001 et
seq., 24.101 et seq., 24.301 et seq. (Vernon 1988 & Supp. 1994).
Cf. Tex. Gov't Code Ann. 8 74.094(d) (Vernon 1988) ("Judges of
district courts and statutory county courts may serve as nasters
and magi strates of courts, other than their own, subject to other
provi sions of law and court rules.").

28See Pierson v. State, 177 S.W2d 975 (Tex.Crim App. 1944)
(while district courts, their jurisdiction, and the qualifications
of district court judges are fixed by the Constitution, the
| egislature is given exclusive authority to create such courts, to
fix their territorial jurisdiction, and to determ ne their nunber).
The ability of the legislature to fix the territorial jurisdiction
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such power in other contexts, notably in article 18.04 of the Texas
Code of Crim nal Procedure which requires that a search warrant be
executed by a "peace officer of the proper county."? The
legislature also has limted the territorial jurisdictionof mayors
and recorders of incorporated cities or towns to issuing arrest
warrants within the county in which the arrest warrant is issued
st atewi de. ¥

District judges are enpowered, by the Texas Constitution, to
function judicially throughout the state. District judges are
unique in that respect. W decline to read into Texas law a
limtation of a district judge's powers as a nmagi strate whi ch does
not expressly exist inits positive law. W therefore hold that
District Judge Thonpson was authorized to issue a search warrant
for property located in Red R ver County.

In response to Conine's suggestion that forum shopping may
result fromtoday's ruling, we need only caution that such woul d be

subject to a fourth anendnent challenge of the neutrality of the

of a district judge in no way detracts from a district judge's
ability tosit for a district judge of another district as provided
under Tex. Const. art. V, 8§ 11. See Savage v. Umphres, 131 S. W
291 (Tex.Cv.App. 1910) (a district judge of a district not
enbracing the county in which the contested election was held

sitting in exchange with the judge of that district, could try a
case; jurisdiction being conferred on the district court and not
its judge).

2Tex. Code Crim Proc. Ann. art. 18.04(3) (Vernon 1977). See
Glbert v. State, 493 S.W2d 783 (Tex.Crim App. 1973).

30Tex. Code Crim Proc. Ann. art. 15.07 (Vernon Supp. 1994).
Arrest warrants issued by all other nagistrates extend to any part
of the state. See Tex. Code Crim Proc. Ann. art. 15.06 (Vernon
Supp. 1994).
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magi strate. No such charge may |lie herein -- the local district
judges were unavailable and the officer and assistant district
attorney sought a search warrant from the nearest available
district judge.3 Nor are we persuaded by Conine's contention that
district judges should be allowed to issue search warrants only
within those counties in which they are elected. District court
judges routinely serve in counties outside their district, a
practice upheld as constitutional. 32

Concluding that the district judge of the 62nd Judici al
District had jurisdiction to issue the search warrant for property
located in Red R ver County, we REVERSE and REMAND for further

proceedi ngs consi stent herew th.

31\ note that if a search warrant is requested to search for
and sei ze property or itens constituting evidence of an offense of
constituting evidence tending to show that a particular person
commtted an offense, only a judge of a statutory county court,
district court, the court of crimnal appeals, or the suprene court
may issue the warrant; it cannot be issued by a justice of the
peace. Tex. Code Crim Proc. Ann. art. 18.01(c) (Vernon Supp.
1994). An exception under subsection (i) does not apply to the
case at bar. The district court also took judicial notice that
Red River County currently has no statutory county court. Tex.
Gov't Code Ann. 88 25.1961- 25.1970 (Vernon 1988).

32See, e.q., Reed v. State, 500 S.wW2d 137 (Tex.Crim App
1973).
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