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WSDOM Circuit Judge.

Plaintiff/appellant Elroy Gaspard fell off a wharf while
attenpting to board the barge MV BOB IIl and was injured. The
question in this case is whether the district court had admralty
jurisdiction over Gaspard's personal injury clains against the
wharfinger and the wharfinger's agent. The district court
concluded that it had no jurisdiction. W AFFIRM

| .

Def endant / appel | ee Anrerada Hess Corp. owns the "New Facility",
an oil and gas production facility located on |and near Bayou
Gauche, an inland waterway in Louisiana. Anerada Hess hired Meaux
Services, Inc. ("MSI") to sandbl ast and pai nt equi pnent | ocated at
the New Facility. Anmerada Hess also hired defendant/appellee
Onensby & Kritikos, Inc. ("O&K"), an i ndependent inspection firm



to supervise the sandblasting and painting. Amer ada Hess al so
hired Central Gulf Towing, Inc. ("CGI") to charter and tow a bar ge,
the MV BOBIII, tothe NewFacility. MSI's workers ate, took rest
breaks, and stored their equi pnent aboard the barge during their
work on the New Facility. The BOB Il was noored to a wooden
structure at the water's edge which the parties variously describe
as a "retaining wall", a "wharf", and a "bul khead". There was no
gangpl ank |l eading to the barge. A three-foot gap separated the
barge fromthe wharf. MSI's workers at the New Facility site had
to step across that gap several tines each day as they noved
equi pnent to and fromthe barge.

Plaintiff/appellant Elroy Gaspard worked for Ml as a
"painter's helper".! Hs responsibilities included mxing paint
and retrieving equi pnent for the painting and sandbl asti ng workers.
He had no training or experience as a seanan.

On May 16, 1989, Gaspard was noving paint cans and other
equi pnent onto the barge for storage. Gaspard slipped when
attenpting to step fromthe wharf to the barge. He fell fromthe
wharf to a beam bel ow, striking the barge during his descent, and
i njured his shoul der.

Loui siana's one-year statute of limtations for torts? passed

IMany of the facts in this section come fromthe "Statenent
of Material Facts as to Which There is No Genuine Issue" filed by
Anmerada Hess with its Mtion for Summary Judgnent in accordance
with Local Rule 2.10 of the Western District of Louisiana.
Gaspard's failure to file a response neans that the facts in
Anmerada Hess's statenent are admtted for purposes of Anerada
Hess's sunmary judgnment notion. Loeber v. Bay Tankers, Inc., 924
F.2d 1340, 1345 (5th Cr.), cert. denied, --- US ----, 112
S.Ct. 78, 116 L.Ed.2d 51 (1991).

2La. Civ. Code Ann. art. 3492 (West Supp. 1993).



W t hout Gaspard filing any lawsuit over his injuries. In a belated
attenpt to resurrect his claim Gaspard filed this | awsuit agai nst
Amer ada Hess on June 13, 1991, grounding his claimin "Admralty
and ... Ceneral Maritine Law'.3

Gaspard' s sinple cl ai magai nst Arerada Hess soon bl ossoned to
i ncl ude nunerous other parties and clains. First, Liberty Mitual
| nsurance Co., Msl's insurer, filed a plea in intervention nam ng
Gaspard and Anerada Hess as defendants. Gaspard then tw ce anended
his conplaint to add O & K, CGI, the MV BOB Ill, and MDonough
Marine Service (the owner of the BOB Il1)*% as defendants. In his
second anended conplaint, Gaspard for the first tinme invoked the
Longshore and Harbor Workers' Conpensation Act (LHWCA).®> Anerada
Hess cross-clainmed against O & K and inpleaded MSI, Reliance
| nsurance Co. of Illinois (O & K's insurer), and UN Storebrand
I nternational Insurance A/S (MSI's insurer). After a few nonths of
di scovery and infighting, Anerada Hess, O & K, and CGI noved for
summary judgnent agai nst Gaspard. The district court granted the
nmoti ons and entered judgnent for Anerada Hess, O & K, and CGI. The
district court held that Gaspard had not pleaded a maritinme tort
and that accordingly it had no admralty jurisdiction. Gaspard

appealed to this Court only fromthe judgnents in favor of Anerada

3Gaspard's Original Conplaint, 1 Rec. 1. Undoubtedly the
availability of a three-year statute of limtations figured
promnently in Gaspard's decision to pursue an admralty claim
See 46 U.S.C. App. 8 763a; Cooper v. Dianmond M Co., 799 F.2d 176,
178 (5th GCir.1986), cert. denied, 481 U S. 1048, 107 S.Ct. 2177,
95 L. Ed.2d 834 (1987).

‘Gaspard later voluntarily dism ssed his clai magai nst
McDonough Marine Servi ce.

533 U.S.C. §§ 901-950; see id. § 905(b).



Hess and O & K
.

The sole issue on this appeal is whether the district court
had subject matter jurisdiction over Gaspard's claim Gaspard nust
show t hat general maritine jurisdiction exists before the court can
reach the nerits of his LHACA claim?®

The sem nal Supreme Court case on the reach of federal
maritime tort jurisdiction is Executive Jet Aviation, Inc. v. Cty
of Cl evel and.’ Executive Jet est abl i shed a two-part
"l ocality-plus-nexus" test for maritine tort jurisdiction. The
tort nmust have occurred on or over navi gable waters, and the w ong
alleged nust "bear a significant relationship to traditional
maritime activity."® This Court has el aborated on the second part
of the Executive Jet test by listing four factors relevant to a

finding of a "significant relationship to traditional maritine

activity". These factors are (1) "the functions and roles of the
parties", (2) "the types of vehicles and instrunentalities
i nvol ved", (3) "the causation and type of injury”, and (4)

" Qur circuit clearly requires that maritinme jurisdiction be
satisfied in addition to establishing a 8 905(b) clainf. Mlett
v. Penrod Drilling Co., 872 F.2d 1221, 1225 (5th Cr.) (per
curiam), reh'g denied, 878 F.2d 829 (5th Gr.), cert. denied, 493
U S. 1003, 110 S.Ct. 563, 107 L.Ed.2d 558 (1989).

409 U.S. 249, 93 S.Ct. 493, 34 L.Ed.2d 454 (1972); see
al so Forenost Ins. Co. v. Richardson, 457 U S. 668, 673-74, 102
S.Ct. 2654, 2657-58, 73 L.Ed.2d 300 approving extension of
Executive Jet beyond the aviation context, reh'g denied, 459 U S.
899, 103 S. Ct. 198, 74 L.Ed.2d 160 (1982).

SExecutive Jet, 409 U S. at 268, 93 S.Ct. at 504.



“"traditional concepts of the role of admralty law'.® The parties
in their briefs focus al nost exclusively on the "maritinme nexus"
requi renent of Executive Jet. W agree that the nexus factor is
di spositive here. Because we concl ude that Gaspard has not net the
second part of the Executive Jet test, we need not address the
first.

1. The Functions and Roles of the Parties.® Gaspard was a
pai nter's hel per enpl oyed to hel p paint and sandbl ast a facility on
| and. Anmerada Hess, owner of the facility, hired O & K to
supervi se the job. None of the parties were engaged in peculiarly
maritime activity at the tinme of Gaspard's injury.! Gaspard's use
of the barge as a storage facility is "connected to maritine
affairs nerely because perforned aboard ship"; it is not a "task|
] sonehow unique to maritinme service or work traditionally done by

seanen". 1?

°Kelly v. Smith, 485 F.2d 520, 525 (5th Cr.), reh'g denied,
486 F.2d 1403 (5th Gir.1973), cert. denied, 416 U S. 969, 94
S.C. 1991, 40 L.Ed.2d 558 (1974); Palner v. Fayard Myving &
Transp. Corp., 930 F.2d 437, 440 (5th Cr.1991).

°As used in the Kelly test, "parties" refers to the
entities involved in the accident itself; it is not used in the
| egal sense of parties to a lawsuit. Watson v. Massnman Constr.
Co., 850 F.2d 219, 221 n. 3 (5th Cr.1988).

1See, e.g., id. at 222 (no admiralty jurisdiction over
wrongful death claimby a construction worker building a bridge
over the Mssissippi Rver); Mlett, 872 F.2d at 1225
(plaintiffs were "l and-based constructi on workers" insufficiently
connected with maritinme work to establish maritine nexus).
Gaspard's brief styles hima "l ongshoreman"; we believe the
facts indicate otherwise. See Herb's Wlding, Inc. v. Gay, 470
U S. 414, 425, 105 S. C. 1421, 1428, 84 L.Ed.2d 406 (1985).

2\Wbessner v. Johns-Manville Sales Corp., 757 F.2d 634, 644
(5th Gr.1985) (quoting Harville v. Johns-Manville Products
Corp., 731 F.2d 775, 784-85 (11th GCir.1984)); Palner, 930 F.2d
at 440.



2. The Types of Vehicles and Instrunentalities Involved.
Gaspard's injury occurred while he was attenpting to board the
barge MV BOB IIl. Gaspard never reached the BOB IIl; he fel
fromthe wharf to a beam below. The accident neither began nor
ended on the barge. "This was neither a collision case or one in
whi ch the novenent of the barge played any part in the injuries".?®®
The BOB IlIl was not being used to ferry cargo, but only as a
storage facility. The involvenent of the BOB IIl here was too
mnor to support admralty jurisdiction under this part of the
Kelly test.

3. The Causation and Type of Injury. Gaspard fell froma
wharf to a beam We find nothing uniquely maritinme in such an
i njury; it is not neaningfully different from a slip-and-fal
injury occurring wholly on | and. W have previously indicated that
admralty jurisdictionwill not |lie over incidents involving a nere
fall froma dock as is the essence of Gaspard's claimhere.

4. Traditional Concepts of the Role of Admralty Law.
Admralty law has traditionally not concerned itself wth
protecting | and- based workers on projects adjoining the water. Too
tenuous a connection exists between Gaspard's injury and any

possi ble effect on comrerce to support admralty jurisdiction.?

13\Wat son, 850 F.2d at 222.

14See WAtz v. Zapata Of-Shore Co., 431 F.2d 100, 111 n. 14
(5th Gr.1970); Heimv. City of New York, 442 F. Supp. 35
(E.D.N.Y.1977).

1"T'A] court nust assess the general features of the type of
i ncident involved to determ ne whet her such an incident is likely
to disrupt conmmercial activity". Sisson v. Ruby, 497 U S. 358,
363, 110 S. Ct. 2892, 2896, 111 L.Ed.2d 292 (1990).



In sum we find that the application of the Kelly factors supports
the district court's conclusion that no admralty jurisdiction
exists in this case.

Because Gaspard's <claim is not wthin the admralty
jurisdiction of federal courts, we have no cause to reach the
merits of his clai munder the LHANCA. W do not reach the question
whet her Anerada Hess, as the owner of the New Facility, owed a duty
to provide a safe neans of ingress and egress to the BOB II1.

L1,

W conclude with a mnor procedural observation. The
district court stated that it was granting the defendants' notions
for summary judgnent on the basis that it |acked subject-matter
jurisdiction over this case. W have previously expressed doubt as
to the propriety of summary judgnent as a tool for disposing of a
case on jurisdictional grounds when the district court does not
actually purport to address the nmerits of the parties' dispute.?®
When, as here, however, the jurisdictional questionis inextricably
intertwwned with the nerits of the dispute, summary judgnent on the
nerits is an appropriate tool with which to resolve the case.?

The district court's judgnent is AFFI RVED

8See 5A Charles A. Wight & Arthur R M1l er, Federal
Practice and Procedure 8§ 1350, n. 22 (2d ed. 1990) and cases
cited therein.

7See Tindall v. United States, 901 F.2d 53, 55 n. 5 (5th
Gir.1990).



