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Janes Brown, an enployee of Production OQOperators, Inc.
("PA"), was injured while working on an offshore platforml ocated
on the outer continental shelf off the coast of Louisiana. To
recover for their injuries, Janmes Brown and his w fe sued nunerous
def endants, including Forest QI Corp., an owner and operator of
the platform PO intervened to recover nedi cal and wage benefits
that it had paid to or on behalf of Janmes Brown since his injury.

Upon learning PO had failed to secure conpensati on under the
Longshoreman and Harbor Wrker's Conpensation Act ("LHWCA"), the
Browns sued PO for damages under 33 U.S.C. 8 905(a). [Hereinafter
"the LHWCA case"]. PO asserted a counterclai magai nst the Browns
arising out of Janes Brown's execution when enpl oyed of a contract
called the Insurance Wiver Agreenent ("the Agreenent"). The
Agreenment, if Brown suffered a conpensable injury, provided that
PO would pay Brown 100 percent of his salary and reasonable
medi cal benefits inlieu of the conpensation benefits applicable in
the jurisdiction where he was injured. In exchange for these
prom ses, Brown waived any clains that he nmay have against PO
arising out of his injury.

Before trial, the Browns settled with all defendants except
PO for $600,000. Later, the Browns' LHWCA case agai nst PO was
tried to a jury, which found both PO and Forest Q1| responsible
for the Browns' injuries. The district court deducted from the
total damages found by the jury the full anount that the Browns had
collected fromthe settlement and the benefits that Janmes Brown had

previously received from PO. After the application of these



credits, the district court entered a judgnent against the Browns
for the balance they owed PO for the benefits it had previously
pai d. ?

Wiile the federal suit was pending, Janes Brown filed suit
seeki ng noney damages against PO in Texas state court, alleging
that PO had breached t he | nsurance Wai ver Agreenent by term nating
paynment of benefits to Brown after he comrenced the LHWCA action
against PO in federal court. [Hereinafter "breach of contract
case"]. Alternatively, Brown argued that PO fraudul ently induced
himinto signing the Agreenent. The breach of contract case was
removed to federal court and transferred to the Western District of
Louisiana. PO's counterclaimin the LHWA case was severed and
consolidated wwth the breach of contract case.

PO noved to dismss, or alternatively, for sunmary judgnent.
The district court granted PO's notion for sunmary judgnent and
dism ssed all Brown's clainms in the breach of contract case with

prej udi ce.

2 Specifically, the jury awarded James Brown $584,000 in tota

damages. The jury awarded Jan Brown $27,500 for | oss of consortium
damages. The parties had stipulated to the anount of Brown's past
nmedi cal expenses, equal i ng $54,867.04. Accordingly, Janes and Jan
Brown's total danmages were $666,367.04. The district court then
applied a credit of $600,000 for the settlement. On summary
judgnent, the district court had determ ned that PO was entitled
to an enployer's lien for benefits it had paid to Brown prior to
the tort suit. Therefore the district court applied a credit for
$120, 640, the amount Brown had previously received fromPO . After
application of both credits, no portion of the Browns' damages
remai ned due, and the district court entered a judgnent agai nst the
Browns in favor of PO in the anount of $54,272.96 to conplete
rei nbursenent to PO .



The Browns appeal several aspects of the damage award in the
LHWCA case and the grant of summary judgnent in favor of PO in the
breach of contract case. The appeal s have been consoli dated before
this Court. W vacate and remand in part and affirmin part.

DI SCUSSI ON

Breach of Contract Case

A. St andard of Revi ew

We review a summary judgnent de novo. Abbott v. Equity G oup,

Inc., 2 F.3d 613, 618 (5th Gr. 1993), cert. denied, 114 S. C

1219 (1994). Summary judgnent may be granted if there is "no
genuine issue as to any material fact and the noving party is
entitled to a judgnent as a matter of law" Fed. R Cv. P. 56(c).
A summary judgnent may be affirnmed on any proper |egal basis, even

if not ruled on by the district court. See Harbor Ins. Co. V.

Urban Constr. Co., 990 F.2d 195, 199 (5th Gr. 1993).

B. Breach of Contract Caim

In this Court the parties proceed assum ng that, under the
| nsurance Wai ver Agreenent, Brown waived his right to conpensation
under the LHWCA in lieu of the benefits promsed under the
contract.® Section 915(b) of the LHWCA provides, however, that

"[n] o agreenent by an enpl oyee to waive his right to conpensation

3 W question whether the |Insurance Waiver Agreenent applies to
Brown's injuries as it appears to waive benefits under Texas and
Loui si ana workers' conpensation |aws. Because there is sone
anbiguity in the contract, however, we wll assune, as the parties
do, that the contract applies to conpensation benefits under the
LHWCA.  See Lumar Marine v. Insurance Co. of NN Am, 910 F. 2d 1267,
1273 (5th Cr. 1990) (anbiguous contractual provisions are
construed against the drafter).




under this chapter shall be valid." Thus, as a matter of |aw,
Brown's breach of contract claimnust fail because the contract is

void. See Lawson v. Standard Dredging Co., 134 F.2d 771 (5th Gr.

1943) (finding enploynent contract that waived benefits under the

LHWCA in favor of state worker's conpensation benefits invalid).

Contrary to Brown's assertion, we find no policy
considerations that preclude this result. Brown makes nuch of
PO's failure to secure conpensation. What Brown fails to

understand is that whether the contract is valid or applies to the
LHWCA is a separate inquiry from whether PO failed to secure
conpensati on. The LHWCA provides nechanisns to "punish" those
enpl oyers who fail to secure conpensation. See 33 U.S.C. 88
905(a), 938(a). The requirenents for securing conpensation are set
forth in 8 932 of the LHWCA, and § 932 does not require a contract
between the enployee and enpl oyer. That PO failed to secure
conpensation is irrelevant to the inquiry of whether the contract
is valid.

C. Fraud and M srepresentation Caim

Al ternatively, Brown argues that PO through certain
representations induced himinto entering an agreenent that was
void. To prevail on his fraud claim Brown nust prove PO's intent
to defraud himor gain an unfair advantage, and a resulting |oss,

or danmages. Autin v. Autin, 617 So. 2d 229 (La. C. App. 5th

Cr.), wit denied, 620 So. 2d 846 (1993). To recover for

negligent m srepresentation, Brown nust establish the follow ng

el enent s: 1) a legal duty on the part of PO to supply correct



information to Brown, 2) a breach of that duty, and 3) damages to
Browm as a result of his justifiable reliance wupon the

m srepresentation. Busby v. Parish Nat'l Bank, 464 So. 2d 374, 377

(La. . App. 1st Cr.), wit denied, 467 So. 2d 1132 (1985).

First, the undi sputed facts showthat at the time Brown si gned
the Agreenent, PO was not aware that Brown would be working in a
federal jurisdictionfor workers' conpensati on purposes. Therefore
PO could not have known, at the tinme it entered into the
Agreenent, that it would be invalid under the LHWCA. Brown has
adduced no sumary judgnent evi dence that denonstrates otherw se.*

The only other msrepresentation suggested by the summary
judgnent evidence is that PO fraudulently induced Brown into
signing the I nsurance Wai ver Agreenent by representing that it was
a qualified self-insurer under the LHWCA. Brown contends that his
damages are the difference between the renedies afforded by the
Agreenment and those of the LHWCA. Assum ng that PO m srepresented

its self-insurer status,® as previously discussed, PO's self-

4 In the district court, PO had argued that Brown's allegations
did not conply with the specificity requirenent of Federal Cvil
Procedure Rule 9(b). Brown argues that the district court should
have treated PO's notion as one for a nore definite statenent and
granted Brown | eave to anend his conplaint. Both parties, however,
subm tted evidence beyond the pleadings. Brown can claim no
surprise in the district court's treating the notion as one for
summary judgnent. See, e.qg, Oenman Sales, Inc. v. Matsushita El ec.
Corp. of Am, 768 F. Supp. 1174, 1179 & n.3 (E.D. La. 1991).

° Brown stated in an affidavit that PO told himthat it was a
qualified self-insurer when he signed the Agreenent. Not abl vy,
Brown does not testify that PO told himthat it was a qualified
self-insurer under the LHWM,A. As stated above, PO did not know
that the LHWCA woul d apply to Brown, and PO was qualified under
state workers' conpensation | aws.
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insurer status isirrelevant to the contract's validity. Brown has
failed to show how such a m srepresentati on caused hi many danages.

Because we find that Brown has failed to establish a genuine
i ssue of material fact as to his fraud and m srepresentation claim
we need not address the prescription argunent urged by PO .

1. The LHWCA Case

A Credit for Settlenent

The Browns argue that the district court erred in setting off
the entire $600,000 they received in settlenent agai nst the total
damages awarded to themat trial.® They argue that Louisiana |aw,
made applicable by the Quter Continental Shelf Lands Act (OCSLA),
43 U. S.C. 88 1331-1356, is the applicable law. Accordingly, the
Browns contend that the district court should have enployed the
proportionate fault method in offsetting the third-party
settl enent. See Diggs v. Hood, 772 F.2d 190, 195-96 (5th Gr.

1985) (expl aining that under Louisiana |law, nonsettling tortfeasor
is responsible for only his share of the judgnent based on his
percentage of fault). PO responds that under the OCSLA, Louisiana
law only applies if there is no inconsistent federal |aw, and
because the LHWCA enbodi es a one recovery policy, the dollar-for-

dollar or pro tanto approach to credit was appropriate.

6 PA challenges the Browns' standing to raise this claim PA's
argunent that the Browns were not injured because they obtained the
single recovery they are entitled to begs the question raised by
this claim Nor is the claimnoot as PO argues. The issue raised
in this case does not concern contribution anong tortfeasors, and
that PO and Forest G| have resolved the issue of contribution
between themis irrel evant.



A brief review of the statutory framework governing this
action is necessary to understand the i ssue confronting this Court.

Because Brown was injured on a platform on the outer
continental shelf, the OCSLA applies to this lawsuit. 43 U S. C 8§
1333(a). Pursuant to 8 1333(b) of the OCSLA, conpensation is
payabl e under the provisions of the LHACA for enpl oyees injured as
a result of operations conducted on the outer continental shelf for
t he purpose of exploring for or renoving natural resources fromthe
seabed. Because PO was engaged in this type of operation, the
LHWCA is the applicable conpensation schene in this case.

Under the LHWCA, an injured worker is ordinarily barred from
bringing a civil action against his or her enployer. See 33 U S.C
8§ 905(a). Wen an enployer fails to secure conpensation in
accordance with 8 932 of the LHWCA 7’ however, 8§ 905(a) provides
that an enpl oyee or his legal representatives "nay elect to claim
conpensati on under the chapter, or to maintain an action at |aw or
in admralty for damages on account of such injury or death."
Because PO failed to secure conpensation, the Browns elected to

bring a civil action under 8 905(a).

! Section 932 provides that every enployee shall secure the
paynment of conpensati on:

(1) By insuring and keeping i nsured the paynent of
such conpensation with any stock conpany or nutual
conpany or associ ation, or with any ot her person or fund,
whil e such person or fund is authorized (A) under the
laws of the United States or any State, to insure
wor knmen' s conpensation, and (B) by the Secretary, to
i nsure paynent of conpensation under this chapter; or

(2) By furnishing satisfactory proof to the
Secretary of his financial ability to pay such
conpensation and receiving an authorization from the
Secretary to pay such conpensation directly.

8



The Browns brought their civil cause of action under the
OCSLA. Section 1333(a)(2)(A) of the OCSLA states that:
To the extent that they are applicabl e and not
inconsistent with this Subchapter or wth
ot her Federal laws and regulations . . . the
civil and crimnal | aws of each adjacent State
: are hereby declared to be the | aw of the
United States for that portion of the subsoi
and seabed of the outer Continental Shelf, and
artificial islands and fixed structures
erected thereon
Thus, Louisiana civil law is adopted as surrogate federal law in
this lawsuit via the OCSLA
Thus, the issue posited by this case is not whether the LHACA
suppl ants Loui si ana | aw under t he OCSLA; we have al ready determ ned
that it does. The Browns are able to bring this civil action only
because the LHWCA permts them to under the circunstances. The
i ssue presented today i s whether the LHWCA mandat es t he application
of the pro tanto rule when an enployee elects to bring a civil
action under 8§ 905(a). The resolution of that issue is a matter of
statutory construction.

PO relies on Hernandez v. MV Rajaan, 841 F.2d 582 (5th

Cr.), nodified, 848 F.2d 498 (5th Gr.), cert. denied, 488 U S.

981 (1988), and cert. denied, 488 U S. 1030 (1989), and Ednonds v.

Conpagni e Ceneral e Transatl anti que, 443 U. S. 256 (1979), to support

its position that the LHWCA, al though all ow ng an enpl oyee to file
a civil action, alters the state law rule applicable to the issue
of a nonsettling defendant's liability. In Hernandez, an injured

| ongshoreman brought an action agai nst a vessel under the general



principles of maritime | aw pursuant to 8 905(b) of the LHWCA. 8 The
vessel inpleaded several third-party defendants. The plaintiff
settled with the third-party defendants before trial. I n
determning the liability of the nonsettling defendant, we adopted
the maritine pro tanto approach. W further reasoned that under
the LHWCA, the plaintiff was entitled to one recovery for the
injuries he suffered. W explained that because the danage award
represented 100 percent of the |l oss suffered, it nust be reduced by
the amount the plaintiff received in settlenent from the third-
party defendants.

Al t hough this panel has no authority to overrule a prior
panel's decision, we question the continuing viability of the
Her nandez decision in light of the recent Suprene Court case,

McDernott, Inc. v. AnClyde, 114 S. C. 1461 (1994). |In MDernott,

t he Suprene Court rejected the application of the dollar-for-dollar
credit nethod in maritine cases in favor of the proportionate share
met hod.

We further question the broad | anguage i n Hernandez concerni ng

the LHWCA' s policy of one recovery. Although admttedly the LHACA

8 Section 905(b) provides:

In the event of injury to a person covered under
this chapter caused by the negligence of a vessel, then
such person, or anyone otherwise entitled to recover
damages thereof, may bring an action agai nst such vessel
as a third party in accordance with the provisions of
section 933 of this title, and the enployer shall not be
liable to the vessel for such damages directly or
indirectly and any agreenents or warranties to the
contrary shall be void.

10



has a general policy to avoid double recoveries,® we have also
noted that Iimtations on enpl oyee recovery are not favored absent

statutory authority. See Strachan Shipping Co. v. Nash, 782 F.2d

513, 519 (5th Cr. 1986) (en banc); United Brands Co. v. Melson,

594 F.2d 1068, 1075 (5th Cr. 1979) (enployer should not be
credited for benefits that the enpl oyee has recei ved under a state
conpensati on system absent statutory authority, even though it

results in double recovery), overruled by 33 U S.C. 8§ 903(e); see

also Todd Shipyards Corp. V. Di rector, Ofice of Wrkers'

Conpensation Prograns, U.S. Dep't of Labor, 848 F.2d 125, 129 (9th

Cir. 1988) (enployer receives no credit for enployee's Veterans
benefits absent statutory authority). Nothing in 8 905(b) suggests
that a pro tanto rule be applied. Thus, although Hernandez is
anal ogous, it is not controlling, and we decline to follow its
reasoni ng.

W |ikew se reject PO's reliance on Ednonds. As the Suprene

Court noted in MDernott, Ednonds did not address a nonsettling

defendant's liability; it merely reaffirmed the well-established
principle of joint and several liability. MDernott, 114 S. C. at
1471. I n Ednonds, a |ongshoreman brought suit against a vesse

under 33 U S.C. 8§ 905(b). The | ongshoreman had received LHWCA

benefits from his enpl oyer. The question before the Court was

® That policy has been codified in the statutory credit provision,
8 903(e), and the subrogation provisions of § 933. Section 903(e)
allows a credit to the enployer for any anmount that the enpl oyee
has actually recei ved under state worker's conpensation | aws or the
Jones Act. Section 933 involves the reinbursenent rights of the
enpl oyer when an enployee seeks recovery from a third party.
Nei t her of these sections apply to the present case.

11



whet her the vessel should pay its proportionate share of the
damages or be fully responsible to the |ongshoreman even if the
enpl oyer's negligence contributed to the injuries. The Court held
that the vessel should be |liable to the | ongshoreman for the ful
anount of danmmages. The Court explained that applying a
proportionate share rule would place the burden of recovering
damages on the i njured enpl oyee and could potentially result in the
enpl oyee's recovery of an anount |ess than actual injury. The
Court's concern in Ednonds was not double recovery, but the
inequities faced by the enployee as a result of the statutory
schene. The same concerns do not exist here, however, as the
Browns voluntarily assumed the risk of a "good" or "bad"
settl enent.

| f anything, Ednonds supports the Browns' position. I n
Ednonds, the Suprenme Court declined to alter the pre-existing
maritime rule without an indication in the statute or | egislative
hi story of congressional intent to do so.

Turning to 8 905(a), itself, the purpose of that sectionisto
i nduce enployers to accept and participate in the LHWCA
conpensati on schene by el i m nating the non-participating enployer's

immunity fromtort actions under the LHWCA. See Weks v. Al onzo

Cothron, Inc., 493 F.2d 538 (5th Cr. 1974) (citing Gould v. Bird

& Sons, Inc., 485 P.2d 458 (Wash. C. App.), review denied, 79

Wash. 2d 1009 (1971)). In essence, 8 905(a) restores the
enpl oyee' s pre- LHWCA ri ght agai nst the non-participating enpl oyer.
Cf. Parker v. South Louisiana Contractors, Inc., 537 F.2d 113 (5th

12



Cr. 1976) (holding that 8 905(b) does not create a broader cause
of actioninadmralty; rather, it preserves alongshoreman's right

under prior law), cert. denied, 430 U S. 906 (1977).

Al t hough there i s no hel pful I egislative history, the | anguage
of the statute denonstrates Congress' ability to expressly nodify
the usual state lawrules when it desires to do so. Section 905(a)
prohibits an enployer from pleading contributory negligence,
negligence of a fellow servant or assunption of the risk as
def enses, although ordinarily available in nost state tort actions.
The statute indicates no other change of state tort actions. Cf.
Ednonds, 443 U. S. at 266-67 ("[RJeticence while contenplating an
i nportant and controversial change in existing lawis unlikely.").

Al t hough we are mndful that in this case the Browns nay
receive a windfall, we will not alter the cause of action that
Congress has returned to the enployee under 8 905(a) w thout a
cl earer mandate. Accordingly, we vacate the judgnent insofar as it
decreed that the $600, 000 settl ement be deducted fromthe Browns
total damages and remand for a determi nation of PO's share of the
jury award

B. Enployer's Lien

Prior to comencenent of the Browns' civil action, PO paid
$120, 640.00 to Janes Brown in conpensation and mnedi cal benefits.
On summary judgnent, the district court concluded that PO could
recover this anmount out of the settlenent paid by third-party
def endants. The Browns argue that PO nade the paynents pursuant

to the Insurance Waiver Agreenent, not the LHWCA, therefore, PO

13



cannot rely on the reinbursenent policy of the LHWCA The
Agreenent has no provision for an enployer's lien. W reviewthe
district court's grant of summary judgnent de novo. See Abbott, 2
F.3d at 618.

We believe that in the interest of fairness and justice, the
paynments made by PO wunder the void Insurance Wiver Agreenent
should as a matter of | aw be consi dered paynents in conpliance with

t he LHWCA See Lawson, 134 F.2d at 772 (paynents made under an

invalid contract are considered advance paynents of conpensation
under the LHWCA). It is undisputed that PO attenpted to conply
wth the LHANCA by filing the necessary forns with the Departnent of
Labor once it began paynent, and that the Departnment of Labor
considered PO's paynents in conpliance wth the LHACA. The courts
have long recognized the enployer's subrogation right to be
rei moursed fromthe worker's net recovery froma third party for
the full anmount of conpensation benefits already paid. Peters v.

North River Ins. Co., 764 F.2d 306, 312 (5th Cr. 1985). Thi s

ri ght extends to those enployers who voluntarily pay conpensation

w t hout an award. See Allen v. Texaco, Inc., 510 F.2d 977, 980

(5th Gir. 1975).

To disallow PO the right of reinbursenrent would be in
contravention of the LHWA' s policy of encouraging voluntary
conpliance with the LHAMCA. That PO failed to secure conpensation
does not affect PO's rights; no provision in the LHWACA penali zes

the enployer for failing to secure conpensation by nmaking it

14



forfeit the anobunts it paid prior to the comencenent of the civil
suit. W conclude that PO is entitled to an enployer's lien.

C. Application of Lien to Jann Brown's Damages

The Browns argue that if we determne that PO is entitled to
an enployer's lien, then the district court erred in applying that
lien against the damages recovered by Jan Brown. We agree.
Enpl oyer's offset rights are limted to the portion of recovery
i ntended for the enployee. See 33 U.S.C. 8§ 933(f); Allen, 510 F. 2d
at 980. On remand, the district court should apply the enpl oyer's
lien only to the damages recovered by Janes Brown.

CONCLUSI ON

For the foregoi ng reasons, we VACATE the judgnent in part as
di scussed above and REMAND to determ ne the appropriate credits to
be deducted from the Browns' total damage award. The grant of

summary judgnent in both cases is AFFI RVED
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