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Bef ore JOHNSQON, GARWOOD and JOLLY, G rcuit Judges.
GARWOOD, Circuit Judge:

El i as Faddoul (Faddoul) appeals an order of the Board of
| mm gration Appeals (BIA or Board) denying his requests for asylum
and wi t hhol di ng of deportation. In the alternative, Faddoul argues
that we should reinstate the BIA's grant of voluntary departure.
Finding that the BI A properly denied his requests, we affirm W
al so deny his request to extend his voluntary departure date.

Facts and Proceedi ngs Bel ow
Faddoul is athirty-three year old man of Pal esti ni an ancestry

who was born and last resided in Saudi Arabia. H's parents fled



Pal estine after the creation of Israel in 1948, first settling in
Lebanon, then noving to find work in Saudi Arabia, where Faddoul
was born and raised. Despite his place of birth, Faddoul was not
eligible to receive Saudi citizenship because Saudi |aw grants
citizenship solely on the basis on ancestry. As a person of
Pal esti ni an ancestry, Faddoul was unable to obtain a Saudi passport
but was allowed to travel with a Lebanese travel docunent known as
a "laissez-passe".! Faddoul first visited the United States in
1979 and thereafter returned to Saudi Arabia periodically to renew
his Saudi reentry visa. In 1984, Faddoul entered the United States
as a noni mm grant student to study avi ation and el ectronics, but he
ceased attending classes in May 1985. During this time, he forned
arelationshipwitha US. citizen and was married in Cctober 1984.
Because he planned to apply for permanent | egal status, he stopped
returning to Saudi Arabia and allowed his reentry visa to expire.
The marriage, however, eventually fail ed.

On Septenber 22, 1986, the Inmmgration and Naturalization
Service (INS) began deportation proceedi ngs agai nst Faddoul and
issued an Order to Show Cause alleging deportability under the
| nmigration and Naturalization Act (INA) § 241(a)(9), 8 U S.C 8§
1251(a)(9), for his failure to conply with the conditions of his
noni nm grant status. On August 5, 1987, an inm gration judge (1J)

found Faddoul deportable and denied his request for asylum under

. Thi s docunent was stanped "Not valid for reentry to
Lebanon." Al though Faddoul's parents tenporarily resided in
Lebanon after fleeing Pal estine, Faddoul does not appear to have
(or have had) any other contact with Lebanon and has only visited
the country once.



INA § 208(a), 8 U . S.C. 8§ 1158(a), and wi thhol ding of deportation
under INA 8§ 243(h), 8 U.S.C. 8 1253(h), but granted himvoluntary
departure until Decenber 31, 1987.

In Novenber 1987, a fire at a detention center destroyed
Faddoul 's imm gration papers and the Bl A remanded his case to the
|J for a new hearing. Faddoul's second hearing comenced June 22,
1989. The |J once again found himdeportable but allowed himto
submt a witten application for asylum Faddoul clainmed that,
assum ng Saudi Arabia permtted him to return, he would face
persecution because the governnent severely restricted the rights
of Palestinians. |In particular, Saudi |aw forbade all non-Saudis
fromowni ng property or businesses, attending certain schools, and
marrying Saudis. Non-Saudis were also prohibited fromtravelling
wthin Saudi Arabia wthout witten permssion and were only
permtted to remain in the country so long as they were sponsored
by a Saudi enployer or received derivative sponsorship through
their parents' enploynent. |n addition, Faddoul clained that Saudi
Arabia would likely prohibit himfromreturning at all because his
reentry visa had expired and he could no | onger receive derivative
sponsorship due to his age. He speculated that were he to return
to Saudi Arabia wthout a visa, he could face inprisonnent.

The 1J deni ed Faddoul 's requests for asylumor w thhol di ng of
deportati on, findi ng t hat t he di scrim natory treat nent
Pal estinians, as non-Saudis, receive in Saudi Arabia did not
constitute persecution. The IJ did, however, grant himvoluntary
departure for a period of six nonths, after which tinme he would to

be deported to Honduras, as per his request, or to Saudi Arabia or
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Lebanon if his admission to Honduras were refused.? The BIA
affirmed the 1J's decision and granted Faddoul an additional thirty
days to voluntarily depart the United States. Al t hough Faddoul
brought this appeal within the period of voluntary departure, that
peri od has since expired.

Di scussi on

Asyl um and Wt hhol di ng of Deportation

We accord deference to the BIA's interpretation of the
immgration statute unless there are conpelling indications that
itsinterpretationis incorrect. R vera-Cruz v. INS, 948 F. 2d 962,
966 (5th Cr. 1991). Thus, absent dispositive error of |law, we
must affirmthe Board's determ nation that Faddoul was ineligible
for asylum or wthholding of deportation if we find that its
deci sion was supported by substantial evidence in the record. 8
US C 8§ 1105(a)(4); INS v. Elias-Zacarias, 112 S.C. 812, 815
(1992).

Because the grant of asylumis discretionary, it involves two
st eps. First, the alien nust denonstrate that he has a well-
founded fear of persecution on account of race, religion,
nationality, nmenbership in a particular social group, or political

opinion. |INA 88§ 208(a), incorporating 8 101(a)(42). An alien's

2 The I NA provides that a deportable alien is to be deported
"to a country pronptly designated by the alien if that country is
willing to accept himinto its territory." |INA 8§ 243(a), 8
US C 8§ 1253(a). Faddoul designated Honduras, but there is no
indication as to whether that country will accept him |In case
the designated country refuses to accept the alien, section
243(a) provides a series of seven contingencies for determning
an alternate destination. 1In this case, the contingencies al
point to Saudi Arabia or Lebanon.
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subjective fear of persecution wll satisfy this standard if "a
reasonabl e person in her circunstances would fear persecution if
she were to be returned to her native country." GQuevara Flores v.
INS, 786 F.2d 1242, 1249 (5th Cr. 1986), cert. denied, 107 S.C
1565 (1987). Once the alien denonstrates his eligibility, the
decision to grant asylumis within the discretion of the 1J. Id.
at 1250. Wt hhol ding of deportation involves a slightly different
anal ysi s. To be eligible for such relief, the alien nust
denonstrate a "clear probability" of persecution upon return.
Ri vera-Cruz, 948 F. 2d at 966. This standard contains no subjective
conponent but requires a higher objective |Iikelihood of persecution
than the "wel | -founded fear" standard. Guevara Flores, 786 F.2d at
1250. Unli ke asylum once the alien establishes a clear
probability of persecution the IJ nust wthhold deportation of the
alien for so long as the threat of persecution persists. |Id.
Faddoul clains that Saudi Arabia's denial of basic |iving and
exit/reentry privileges to Pal estinians, even those born wthinits
borders, constitutes persecution. Wile the I NA does not provide
a precise definition of persecution, we have construed the termas
requiring "a showing by the alien that "harmor suffering wll be
inflicted upon [her] in order to punish [her] for possessing a
belief or characteristic a persecutor sought to overcone.'"
CGuevara Flores, 786 F.2d at 1249 (quoting Matter of Acosta, B.Il.A
InterimDecision No. 2986, 1985 W. 56042 (March 1, 1985)). At a
m ni mum there nmust be sone particularized connection between the

feared persecution and the alien's race, religion, nationality or

other listed characteristic. Denonstrating such a connection
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requires the alien to present "specific, detailed facts showi ng a
good reason to fear that he or she wll be singled out for
persecution."” See Zulbeari v. INS, 963 F.2d 999, 1000 (7th Gr.
1992) (enphasi s added).

In the present case, Faddoul has shown no such connection
There is no indication the Saudi governnent has ever arrested,
det ai ned, interrogated, or physically harnmed Faddoul in any way.
Nor has it harned any of his famly nenbers still residing in Saudi
Arabia. Wile Saudi Arabia obviously denies Pal estinians certain
rights enjoyed by Saudi citizens, the governnent does not single
out Palestinians for such discrimnatory treatnent. Saudi | aw
grants citizenshi p based sol ely on ancestry (jus sanguinis). Thus,
children born of Saudi parents automatically receive Saudi
citizenship while the children of all non-Saudis, regardless of
their place of birth, do not. | ndeed, Faddoul admts that a
Pal estinian born in Saudi Arabia receives the sane rights and is
subject to the sane restrictions as a Saudi-born Egyptian, Sonal
or any other foreign worker. To find persecution under these
circunstances would require a finding that jus sanguinis is

persecution per se. W are unwilling to do so.® The decision to

3 Wil e the Fourteenth Anendnent to the United States
Constitution grants U S. citizenship to all persons born within
this country's borders (jus soli), such a liberal grant of
citizenship is not universally accepted. Saudi Arabia is hardly
the only nation that grants citizenship based on ancestry and
consequently denies it to other persons born within its borders.
Jus sanguinis was the standard determ nant of citizenship under
Roman | aw and continues to be the primary basis for citizenship
t hroughout nuch of Europe, Africa and the Near East. See P

VI S, NATI ONALI TY AND STATELESSNESS | N | NTERNATI ONAL LAW 289 (2d ed. 1979);
cf. RESTATEMENT ( THIRD) OF THE FOREI GN RELATI ONS LAW OF THE UNI TED STATES §
211 cnt. c. (1987) (stating that both jus soli and jus sangui ni us

6



best ow or deny citizenshipis deeply-rooted in national sovereignty
and nust be left to the individual nation's discretion. See De
Souza v. INS, 999 F.2d 1156, 1159 (7th Cr. 1993). In De Souza,
the Seventh Crcuit addressed a situation closely anal ogous to the
present case. De Souza's parents were born in Goa, a forner
Por t uguese col ony which ceased to exist after its conquest by India
in 1963. De Souza was born in Kenya, but she was deni ed Kenyan
citizenship due to her foreign ancestry. ld. at 1157. The BIA
deni ed her request for asylum stating that "Kenya's |aws are not
directed specifically at any one group” and that deciding who
should receive citizenship "is wthin Kenya's sovereign power."
ld. The Seventh Crcuit affirnmed, holding that De Souza was not
deprived of any right because she had no right to Kenyan
citizenship. Id. at 1159. "It is well within the discretion of
[a] governnment to decide who its citizens wll be." | d.
Accordingly, we hold that Saudi Arabia' s nethod of conferring
citizenship does not anpunt to persecution.

Simlarly, the particular restrictions Saudi Arabia places on
the rights of Palestinians and other non-Saudis also fail to
mani fest the kind of persecution envisioned in the |NA Agai n,
reference to De Souza may be enlightening. As a noncitizen, De
Souza was subject to nunerous travel, living, and educationa
restrictions. She could only return to Kenya on a three-nonth
tourist visa, and she was prohibited from attendi ng Kenyan public

hi gh school. De Souza, 999 F.2d at 1157-58. The Court found that

are "universally accepted" as reflecting genuine |inks between
the state and the individual).



none of these clains were tantanount to persecution and that sone
"border[ed] on frivolity". ld. at 1159. A nation's right to
control access to its borders is central to its sovereignty. For
this reason, all nations are entitled to place entry and trave
restrictions on aliens wthout thereby being deened to have
persecuted them* Neither do governnent policies denying access to
certain schools anount to persecution. Saudi Arabia provides
resident non-Saudis with a high school education but reserves
admttance to schools of higher education to its own citizens.
This admttedly discrimnatory education policy is not unique.® In
De Souza, the Kenyan governnent permtted noncitizens to attend
public grade school but not high school. The Court ruled that the
governnment coul d provide education for all people, sone people, or
no people wthout persecuting them De Souza, 999 F.2d at 1159.
Educati on, though undeni ably inportant, is a matter of governnental
policy rather than a fundanental right.

Alternately, Faddoul clains that Saudi Arabia's refusal to
grant him a reentry visa is the result of the historical
persecution of Pal estinians since the destruction of Palestine in

1948. ° He bases this argunent on the literal definition of

4 Qur own governnent expressly excludes any alien "who is an
officer, official, representative, or spokesman of the Pal estine
Li beration Organi zation" fromadm ssion into the United States.
See INA 8§ 212(a)(3)(B)(i), 8 U S.C. § 1182(a)(3)(B)(i).

5 In fact, the relevant United Nations Convention only

requi res nmenber states to accord statel ess persons the sane
treatnent as accorded to their own nationals with respect to

el ementary education. See CONVENTI ON RELATING TO THE STATUS OF STATELESS
PERSONS, art. 22(1), 360 U NT.S 117 (New York 1954).

6 Faddoul al so argues that he should be accorded refugee
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"refugee" in the INA A "person having no nationality," such as a
statel ess Palestinian, who "is outside any country in which such
person | ast habitually resided, and who is unable . . . to return
to. . . that country because of persecution or a well-founded fear
of persecution” may be considered a refugee and i s thereby eligible
for asylum INA 8§ 101(a)(42)(A), 8 U S C § 1101(a)(42)(A
(enphasi s added). Faddoul clains he is unable to return to Saudi
Arabi a because that country denies him the reentry privileges
af forded Saudi citizens, and he is unable to return to any other
country because he is stateless. He points out that the definition
of refugee does not specifically state that the alien nust face
persecution at the hands of the country of | ast habitual residence,
but nerely that the alien can not return to that country due to
sone formof persecution. Nevertheless, we areunwilling to inpute
to Saudi Arabia the historical treatnent, assertedly anmounting to
persecution, of the Palestinians. W do not question the
unfortunate plight of stateless Palestinians, but statel essness
al one does not warrant asylum Section 101(a)(42)(A) clearly
indicates that stateless individuals nust denonstrate the sane
wel | -founded fear of persecution as those with nationalities.
Furthernore, Faddoul's inability to obtain areentry visais duein

part to his decision to allow his visa to expire. Once agai n,

status because the United Nations deens all stateless

Pal estinians to be "refugees". The INA does not afford asylumto
all aliens that m ght properly be defined as refugees, rather it
limts such relief to individuals who are "refugee[s] wthin the
meani ng of section 1101(a)(42)(A) of this title." See INA §
208(a), 8 U S.C. § 1158(a). In any event, because Faddoul failed
to present this argunent before the BIA we need not address it.
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Faddoul is unable to denonstrate the requisite connection between
his inability to return to Saudi Arabia and any specific threat of
persecution that he seeks to avoid.”’

Finally, Faddoul clains that we should at |east remand the
case to allow the BIA to consider certain circunstances that did
not exist when these proceedings began nearly eight years ago.
First, because Faddoul has been physically present in the United
States for a continuous period of nore than seven years, he i s now
eligible for discretionary suspensi on of deportation under section
244(a)(1), 8 U S.C. 8§ 1254(a)(1). Second, because PLO | eader Yasir
Arafat supported Saddam Hussein in the Persian Gulf Wr, Saud
Arabia is allegedly even | ess hospitable to Pal estinians now t han
when Faddoul's deportation proceedi ngs began.

W find that neither of these devel opnents require renmand.?
The proper venue for proffering new evidence is not the Fifth
Circuit on appeal, but the BIA through a notion to reopen the case.

Rivera-Cruz v. INS, 948 F.2d 962, 968 (5th Cr. 1991). In Rivera-

! Because Faddoul is unable to denonstrate a well-founded fear
of persecution, he has not shown a "clear probability" of
persecution as required for wthhol ding of deportation. See
Guevara Flores, 786 F.2d at 1250 ("' Establishing an entitl enent
to withholding of deportation . . . should require a greater
evidentiary burden than establishing "refugee" status so as to be
eligible for a discretionary grant of asylum'"™ quoti ng
Carvajal -Munoz v. INS, 743 F.2d 562, 575 (7th Cr. 1984))
(enphasis in original).

8 In addi tion, Faddoul does not explain why he has not
previously presented these argunents to the Board. The Board
issued its ruling in February 1993sQgtwo years after the Persian
@Qulf War. Simlarly, by February 1993, Faddoul had al ready been
physically present in the United States for approximately nine
years. Thus, he apparently net the residence requirenent several
years prior to his hearing before the Board.
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Cruz, a Nicaraguan sought asylumin the United States due to his
opposition to the Sandinista governnent. Before his case reached
the BIA however, the Sandinistas were put out of power, and
Violeta Chanorro becane President of Nicaragua. The BI A took
admnistrative notice of the change of governnent and concl uded
that R vera no |longer had a well-founded fear of persecution. Id.
at 965. On appeal, Rivera argued for the first tinme that the
Chanorro governnent was crunbling. ld. at 966-67. The Court
recogni zed that aliens nust have an opportunity to respond to
crucial facts in admnistrative hearings but held that a notion to
reopen, rather than remand, was the proper nethod to present new
evidence to the BIA ld. at 968-69 & n.9; see also 8 CF.R 8
3.2.° In the instant case, because Faddoul has not yet departed
the country, heis free to petition the Board to reopen his case in
order to hear this evidence. Should the Board deny his request, he
coul d then appeal the Board's denial to this Court. Rivera-Cruz at
968.
1. Voluntary Departure

Havi ng deni ed Faddoul's appeal, we nust now consider his
request to order that the BIA's grant of thirty day voluntary
departure commence to run fromthe tinme of our affirmance, rather

than the time of the BIA decision, as the BIA directed. e

o Title 8 CF.R 8 3.2 states, in pertinent part:

"Reopeni ng or reconsideration of any case in which a
deci si on has been nmade by the Board, whether requested

by the Commi ssioner . . ., or by the party affected by
the decision, shall be only upon witten notion to the
Board. "
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recogni ze that the circuits are split concerning our authority to
fix a new voluntary departure date. The Ninth Crcuit, over a
vi gorous dissent, has ruled that if the Board' s deportation order
i ncluded a grant of voluntary departure, affirmng the deportation
order would automatically restart the departure period as of the
date of affirmance. Contrereas-Aragon v. INS, 852 F.2d 1088, 1092-
93 (9th Cir. 1988) (en banc). The Court reasoned that "[t]he
result of the deportation hearing, including the discretionary
determ nations, is one final order of deportation reviewabl e by the
courts of appeals.” 1d. at 1092. Thus, the Court denied that it
was actually reinstating anything "in the sense that [it was]
exercising any discretion properly exercised by the BIA " but
rather it was "sinply affirmng the order of deportation with its
provision for alternative discretionary relief." 1d.1

I n Uranzor-Al varado v. INS, 896 F.2d 14 (1st Gr. 1990), the
First Grcuit held that it had the authority to reinstate voluntary
departure because the INS could not deny a reinstatenent solely
because the alien brought a good faith, nonfrivol ous appeal. 1d.
at 16. The Court reasoned that "to require the petitioner to apply
to the district director to pass upon the matter would be

pointless, for the director could not Ilawfully refuse the

10 As the Fourth Crcuit has noted, the approach adopted by the
Ninth Crcuit creates a potentially anonmal ous result. Voluntary
departure is only to be granted to an alien who (1) is a person
of good noral character and (2) is not deportable for an
aggravated felony. [INA 8§ 244(e), 8 U S.C. 8§ 1254(e). Therefore,
by sinply affirmng a deportation order, a court mght reinstate
vol untary departure for an alien who has, in the intervening
time, conmtted acts which would preclude himfromeligibility
for voluntary departure. See Ransay v. U S. INS, 14 F.3d 206

213 (4th Cr. 1994).
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reinstatenent." 1d.

The Seventh Circuit, however, has held that it |acks the
authority to reinstate a departure period. |In Kaczmarczyk v. INS,
933 F.2d 588 (7th Cir.), cert. denied, 112 S. Ct. 583 (1991), the
Court ruled that while it had "jurisdiction to review the BIA's
deni al of asylum applications, [it] lack[ed] authority to review
the INS s discretionary grant of voluntary departure.” 1d. at 598,
citing Judge Kozinski's dissent in Contrereas-Aragon and our
decision in Farzad v. INS, 808 F.2d 1071 (5th Cr. 1987).
Kaczmarczyk relied primarily on the |anguage of the regul ations
stating that the "[a]Juthority to reinstate or extend the tine
wthin which to depart voluntarily specified initially by an
immgration judge or the Board is within the sole jurisdiction of
the district director." 8 CF.R § 244.2.' Nevertheless, the
Seventh Circuit echoed the sanme concerns rai sed i n Umnzor - Al var ado
that "[d]eportable aliens should not be faced with the choice
between enjoying the voluntary departure privilege and securing
judicial reviewof Board determ nations." Kaczmarczyk, 933 F. 2d at
598. Thus, the Court warned that "[s]hould it cone to our
attention that the INS is welding its discretion to w thhold
voluntary departure to deter applicants from seeking judicia

review of BIA decisions, our scrutiny of that discretionary

1 The Board al so has authority to reinstate an alien's
voluntary departure. See Matter of Chouliaris, 16 | & N Dec. 168
(BIA 1977). However, because "the Board has delegated to it the
authority of the Attorney General [under 8 CF. R 8§ 3.1(d)],
Chouliaris is no authority for determ ning whether the judiciary

may reinstate voluntary departure.” Farzad at 1072.
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exerci se mght expand." [1d.?*?

The Fourth Circuit approach attenpts to synthesize the
hol di ngs of the First and Seventh Circuits. In Ranmsay v. U S. | NS,
14 F.3d 206 (4th Cr. 1994), the Court held that the decision to
reinstate voluntary departure should "be |eft to the discretion of
the District Director, who is better suited to consider the factual
prerequisites which determne an alien's eligibility" for such
relief. 1d. at 213. The Court proceeded to rule, however, that a
court of appeals should reinstate voluntary departure when

"(1) the INS is '"welding its discretion to wthhold

voluntary departure to deter applicants from seeking

judicial review of BIA decisions,' Kaczmarczyk, 933 F. 2d

at 598, or (2) 'the [INS] does not suggest it wll

present the district director with any ot her reason for

refusing the reinstatenent.' Umanzor- Al varado, 896 F. 2d

at 16." Ransay at 213.

The INS contends that this Court has already ruled that we
| ack any authority to reinstate voluntary departure, citing Farzad.
Farzad, however, specifically chose not to reach that broad issue.
The Court in Farzad refused to reinstate voluntary departure

because the alien waited until the | ast day of the departure period

before filing his appeal and did not apply to the Board or the

district director for any extension of voluntary departure. Id. at
1072. The Farzad Court found no reason to augnent the
adm nistrative renedy which the alien had neglected. 1d. Due to

the factual simlarities between Farzad and the present case, we

reach a simlar conclusion. Faddoul waited until the |ast day of

12 The Court went on to note, however, that "petitioners have
not tendered evidence which suggests that the INS has exercised
its voluntary departure power in such a troubling fashion." Id.
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the voluntary departure period to file this appeal, and there is no
i ndi cation he ever asked the Board to extend this period beyond
thirty days to allow himto appeal.*® Had the Board denied such a
request for an extension, Faddoul coul d have procured our revi ew of
that denial with his appeal to us of the Board's denial of asylum
and wi t hhol di ng of deportation. See Foti v. INS, 84 S. C. 306, 314
(1963). In Foti, the Suprene Court stated that:

"[1]t seens rather clear that all determ nations nade

during and incident to the adm nistrative proceeding

conducted by [an 1J], and reviewable together by the

Board of Immgration Appeals, such as orders denying

voluntary departure pursuant to 8 244(e) . . . are

i kewise included wthin the anbit of the exclusive

jurisdiction of the Courts of Appeals under § 106(a)."

| d.

An alien in proceedings before the Board faced wth the
possibility of an adverse deportation decision that he may wish to
appeal to the court of appeals, and who also desires voluntary
departure in the event of an ultimately sustained order of
deportation, should alternatively request the Board to grant a
voluntary departure period that would expire within a specified
tinme after the Board's decision, or, if a tinely petition for
reviewwere to be filed within that tine and thereafter were to be
ultimately deni ed or di sm ssed by the court of appeals, then within
a specified period follow ng such denial or dismssal. I f the

Board were to order deportation and, despite such a request for

ext ended vol untary departure, were to all owvol untary departure but

13 Faddoul asserts that the day after he filed his petition for
review he requested the district director to extend the tine for
vol untary departure, but that no action has been taken on this
request.
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only within the thirty day period follow ng its decision, then, on
the alien's petition for review, the court of appeals under Foti
would clearly have jurisdiction to review not only the Board's
order of deportation but alsoits denial of the alien's request for
the nore extended period for voluntary departure.

In the present case, however, the Board has granted Faddoul
all the relief he ever requested of it in respect to voluntary
departure. Further, the Board still has the authority to reinstate
voluntary departure "in a deportation proceeding that has been
reopened for a purpose other than solely nmaking an application for
voluntary departure.”" 8 CF.R 8§ 244.2. Therefore, shoul d Faddoul
choose to petition the Board to reopen his case to consider new
evidence, he could request that the Board reinstate voluntary
departure at that tine.

Concl usi on

The Board properly denied Faddoul's requests for asylum or
wi t hhol di ng of deportation. Accordingly, the decision of the Board
is AFFIRVED, and the request that we order a change of the

vol untary departure date i s DEN ED

14 In passing on the Board's denial of the alien's request to
it for a nore extended voluntary departure period, the court of
appeals mght well be inclined to rule in the alien's favor
absent sone explanation fromthe Board (or possibly patent on the
record) showi ng an appropriate basis for its action consistent
with not infringing on or deterring the alien's exercise of his
right to judicial review.
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