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Mauri ce Andrews was convicted by a jury of capital nurder and
sentenced to death. H's conviction and sentence were affirmed on
direct appeal. After his petition for habeas corpus relief in the
Texas Court of Crimnal Appeals was denied, Andrews filed a
petition for habeas corpus relief in federal district court,
pursuant to 28 U.S.C. § 2254 (1988). The district court denied the
petition. Andrews now appeals the district court's decision,

presenting over twenty clains of error. W affirm



I
A
On April 8, 1982, two nen robbed Granado's Jewelry Store in
Beaunmont, Texas.!? During the robbery, Joe Ganado, the store
owner, was shot once in the head by a snmall caliber pistol and once
wth a .38 caliber pistol; Arturo Melindez, a store enpl oyee, al so
was shot in the head and killed. Luisa Mirrales, an enpl oyee of the
busi ness | ocated next to the jewelry store, testified that, after
heari ng gunshots, she saw two black nmen |eaving the shop "rea
fast."? The only significant evidence police officers found at the
scene was a bl ack cap decorated with a white Pl ayboy bunny enbl em
Dai sy May White, who lived at co-defendant WMal col m Davi s’
house, testified that Andrews cane to the residence on the norning
the nurders occurred. Andrews wore a "dark brown" shirt and a
"black [cap] with a white Pl ayboy bunny in the front." Andrews and
Davis, who wre a dark red baseball cap, Ileft the house
approxi mately two hours before Granado and Melindez were kill ed.

Andrews, Davis, and Elliott Johnson returned to the house about

1 We present only the facts necessary for an understandi ng
of the issues presented on appeal. A nore detailed reviewif the
facts may be found in the Texas Court of Crimnal Appeals' opinion
affirmng Andrews' conviction on direct appeal. Andrews v. State,

744 S.W2d 40 (Tex. Cim App. 1987), cert. denied, 488 U S. 871
109 S. C. 182, 102 L. Ed. 2d 157 (1988).

2 Mor al es descri bed one of the nmen as being slightly over
six feet tall and wearing a chocol ate brown jacket, "like a type of
shirt." The second man was shorter and wore a red basebal | cap.
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forty-five mnutes after the robbery occurred.® Wile at Davis'
resi dence, Andrews retrieved a bag, a towel, and sone cl othes from
Davi s' car, which was parked in the garage. Wen Andrews reentered
the house, Wiite observed that he had a "nediumsized" pistol))
whi ch she had seen Andrews carry on previ ous occasi ons))tucked into
his pants. Wite al so observed "lots of jewelry" wapped up in the
towel that Andrews had retrieved fromthe car. Later, Davis gave
his wife the pistol he had been carrying, which was smaller than
Andrews' gun, and told her to clean it. Davis also told her that
"we had to shoot those guys or they would have killed us." Davis'
w fe subsequently placed the pistol Andrews had been carrying

several envel opes, and a red baseball cap in a storehouse | ocated
in their backyard.

G oria Mae Thonmas testified that she acconpani ed Andr ews))who
was wearing a black Playboy bunny cap))Davis, and a third nman to
the residence of Charles Chapman in Houston two days before the
robbery-nmurders occurred. On that trip, Davis inquired whether
Chapman wanted to purchase or knew where he could fence "about
$20,000 worth of jewelry." When Chapman requested to see the

jewelry, Davis replied that he would | et Chapman "see it |ater on."

3 Johnson was convicted of capital nurder and sentenced to
deat h. See Johnson v. State, 691 S.W2d 619 (Tex. Crim App.
1984), cert. denied, 474 U.S. 865, 106 S. Ct. 184, 88 L. Ed. 2d 152
(1985). Mal colm Davis pled guilty to a charge of aggravated
robbery and was sentenced to life inprisonnment. See Andrews, 744
S.W2d at 41 n.1. The prosecution's theory in Andrews' trial was
t hat Andrews and Johnson were the triggernen and Davis drove the
getaway car. The defense's theory was that Davis and Johnson were
the triggernen
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Thomas al so testified that Andrews often tal ked about commtting
robberies and told her that "he wouldn't |eave nobody around to
talk about it" if he ever "pulled a big robbery." Chapnman' s
testinony supported that given by Thomas. Additionally, Chapnman
stated that Andrews carried a .38 caliber pistol while in Houston.

After Andrews and Davis were arrested,* police officers
obtai ned a warrant to search Davis' residence. During the search,
they recovered a .38 caliber pistol, an envelope with "G anado
Jewelry" on it, the bill of a red baseball cap that had been
burned, and one ring. During a search of Andrews' residence, again
pursuant to a warrant, officers found a |arge anmount of jewelry
hidden in the refrigerator. Tests denonstrated that the .38
cali ber pistol recovered by police fired the shots that killed
Granado and Melindez. Lynn Baldw n, Granado's stepson, identified
the seized envel ope as being of the sane type used by G anado to
secure jewelry left at the store by custoners. He further
identified one of the rings found in Andrews' residence as being
Granado's personal ring. Blain Coleman identified a second ring
found at Andrews' residence as being a ring that he left at

Granado's store for repairs prior to the robbery. Patricia Stine

4 When arrested, Andrews was wearing a black cap with a
white Playboy bunny on it. Andrews thus concludes that it could
not have been his cap that police found at the nurder scene
However, MIldred Mayon, an enployee of the Super Bad Shop,
testified that Andrews had purchased such a cap on the afternoon of
the nurders. The prosecution argued at trial that Andrews
purchased the second Playboy cap to "cover his tracks"))i.e.,
because he had lost his cap while fleeing from Granado's store.
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and Rol anda Russel |l testified that several itens of jewelry seized
at Andrews' residence "matched up”" with itens that their conpanies
had delivered to G anado's Jewelry Store. Mny of the itens taken
from the store, however, were never recovered. A jury found
Andrews guilty of the capital nurder of Joe G anado.
B

In accord with the capital sentencing statute then in effect,?®
Andrews's jury was instructed at the puni shnment phase of his trial
that it was to answer three "special issues":

(1) whether the conduct of the defendant that caused the

deat h of the deceased was comm tted deliberately and with

t he reasonabl e expectation that the death of the deceased

or another would result;

(2) whether there is a reasonable probability that the

defendant would commt crimnal acts of violence that

woul d constitute a continuing threat to society; and

(3) if raised by the evidence, whet her the conduct of the

defendant in killing the deceased was unreasonable in

response to the provocation, if any, by the deceased.
Tex. Code Crim Proc. Ann. art. 37.071(b) (Vernon 1981). Because
t he jury unani nously answered each questionin the affirmative, the
trial court sentenced Andrews to death. See id. art. 37.071(e).
The Texas Court of Crimnal Appeals affirnmed Andrews' conviction
and sentence. Andrews, 744 S.W 2d 40.

In Novenber 1988, Andrews, represented by counsel, sought

postconviction relief in the Texas state courts. After an

5 Texas anended its capital punishnment statute in 1991.
See Tex. Code Crim Proc. Ann. art. 37.071 (Vernon Supp. 1993).
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evi dentiary hearing regardi ng si x of Andrews' thirty-seven cl ai ns, ©
the state habeas court, which also had been the trial court
entered findings of fact and concl usi ons of |aw reconmendi ng t hat
relief be denied. The Court of Crimnal Appeals, finding the trial
court's findings and conclusions to be supported by the record,
subsequently denied relief. Andrews then petitioned for a wit of
habeas corpus in federal district court pursuant to 28 U S C
8§ 2254, raising twenty-seven clains of error. The district court
denied relief and granted Andrews' petition for a certificate of
probabl e cause to appeal. Andrews now raises a plethora of clains
on appeal .
|1

Andrews first levels a general challenge to the state court's

findings of fact, arguing that four of the exceptions to the

presunption of correctness enunerated in § 2254(d) are applicable.’

6 The state court heard evidence pertaining to Andrews'
clains that: (1) he was inconpetent to stand trial; (2) the
prosecution discrimnatorily exercised its perenptory chall enges;
(3) the prosecution failed to disclose excul patory and nateri al
evidence; (4) his trial counsel rendered ineffective assistance

during the guilt-innocence phase of his trial; (5 his tria
counsel rendered ineffective assi stance during the puni shnent phase
of his trial; and (6) inposition of the death penalty would be

cruel and unusual because he was nentally retarded.
7 28 U S.C. 8 2254, in relevant part, provides:

(d) Inany proceeding instituted in a Federal court
by an application for a wit of habeas corpus by a person
in custody pursuant to the judgnent of a State court, a
determ nation after a hearing on the nerits of a factual
i ssue, made by a State court of conpetent jurisdictionin
a proceeding to which the applicant for the wit and the
State or an officer or agent thereof were parties,

- 6-



Andrews' challenges can be grouped into two categories: t hose
based on the inadequacy of the procedures or other aspects of the
state hearing (exceptions under 88 2254(d)(2), (3) and (6)) and
t hose based on the nerits of the state court's findings (exceptions
under § 2254(d)(1)).
A

The first category of challenges requires us to determ ne
whet her certain alleged procedural irregularities at the hearing
rendered the presunption inapplicable. E. g., Black v. Collins, 962
F.2d 394, 400 (5th Cr.), cert. denied, = US |, 112 S. O
2983, 119 L. Ed. 2d 601 (1992). Andrews specifically contends that
the state court "refused to allow [him to conduct any discovery
and al so refused to provide [hin] with the neans to present all of
t he evidence that supported [his] clains."” Andrews, however, fails

to cite any authority supporting his contentions.?

evidenced by awitten finding, witten opinion, or other
reliable and adequate witten indicia, shall be presuned
correct, unless the applicant shall establish or it shall
ot herwi se appear, or the respondent shall admt))

(1) that the nerits of the factual dispute

were not resolved in the State court hearing;

(2) that the factfinding procedure enployed

by the State court was not adequate to afford

a full and fair hearing;

(3) that the material facts were not
adequately developed at the State court
heari ng;

(Gj " that the applicant did not receive a
full, fair, and adequate hearing in the State
court proceeding .

8 Andrews does cite Harris v. Nelson, 394 U S. 286, 89 S
Ct. 1082 (1969). Harris, however, nerely held that a federa
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Texas | aw | eaves di scovery decisions to the sound discretion
of the habeas court. See Tex. Code Crim Pro. Ann. art.
11.07(2)(d) (West Supp. 1994) (stating that "the court may order
affidavits, depositions, interrogatories, and hearings, as well as

usi ng personal recollection" to resolve "controverted, previously

unresolved facts") (enphasis added). In federal court,
"[d]iscovery decisions in habeas proceedings . . . [also] are |eft
entirely to the sound discretion of the district court." Duff-

Smth v. Collins, 973 F.2d 1175, 1180 (5th Cr. 1992), cert.
denied, ___ US __ , 113 S. C. 1958, 123 L. Ed. 2d 661 (1993);
see also 28 U . S.C. 8§ 2254, Rule 6 (governing the availability of
di scovery in federal habeas proceedings); WIllie v. Mggio, 737
F.2d 1372, 1395 (5th Gr.) (holding that the district court did not
abuse its discretion in denying notion for discovery), cert.
denied, 469 U S. 1002, 105 S. C. 415, 83 L. Ed. 2d 342 (1984).
Moreover, Andrews wholly fails to explain how the state court
"refused to provide [himl with the neans to present all of the
evidence." E.g., Smth v. Estelle, 711 F.2d 677 (5th Cr. 1983)
(noting that a habeas applicant need not be given the opportunity
to present |live testinony), cert. denied, 466 U S. 906, 104 S. C

1685, 80 L. Ed. 2d 159 (1984). Finally, in reviewing the record,
we note that the state court allowed Andrews to present evidence

and witnesses, to fully cross-examne wtnesses called by the

district court may aut horize discovery if "it is necessary to do so
in order that a fair and neaningful evidentiary hearing may be
held.” 394 U.S. at 300, 89 S. C. at 1091.
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state, and, after the hearing's conclusion, to submt affidavits
fromtw persons who did not appear at the hearing. Accordingly,
we conclude that Andrews received a full and fair hearing.
B

The second challenge raised by Andrews requires us to
determ ne whether the state court actually resolved the factua
i ssues presented by Andrews' petition. Andrews contends that
al t hough he fil ed an anended petition "conforniing] his allegations

to the evidence presented at the hearing," the state habeas court's
factual findings tracked the allegations raised in his origina
state petition. Andrews neglects to nention, however, that the
state court refused to consider Andrews' "extrenely belated"
anended petition because it found that Andrews had abused the
habeas corpus process by filing the petition. Moreover, Andrews
does not challenge that finding. Consequently, we conclude that

the state court actually resolved the nerits of all disputed

factual issues presented by Andrews' habeas petition.?®

o Additionally, the only exanple cited by Andrews in
support of his contention that the state habeas court did not
resolve the nerits of factual disputes relates to Andrews' claim
that his counsel was ineffective for failing to introduce in
evidence the results of DNA tests ran on a hair found in the black
Pl ayboy cap left at the scene of the nurders. Andrews origina
state habeas petition all eged that the prosecution failed to i nform
counsel of the test results. However, Andrews' trial counse
testified at the evidentiary hearing that the prosecution had
produced the test results. Thus, the state habeas court rejected
Andrews' claim Andrews' anended petition, which the state court
refused to consider, contended that trial counsel's failure to
inform the jury of the test results constituted ineffective
assi st ance. Because we determ ne whether counsel rendered
ef fective assistance based on the totality of the circunstances,
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11

Andrews argues that the district court erred in presum ng
correct the trial court's finding that he was conpetent to stand
trial because he did not receive a full and fair hearing and the
material facts were not adequately devel oped at the hearing that
was hel d. See 28 U.S.C 8§ 2254(d)(2), (3), (6). Accordi ngly,
Andrews urges us to reverse the judgnent of the district court and
remand for a new evidentiary hearing.

The § 2254(d) presunption of correctness is not rendered
i napplicable nerely because the state habeas court did not allow
Andrews to conduct discovery before it held the evidentiary
heari ng. See part Il.A supra. Mor eover, the record indicates
that the material facts pertaining to Andrews' inconpetency claim
wer e adequately devel oped during the hearing.! Consequently, we
conclude that the state habeas court afforded Andrews a full and
fair hearing, that the state court's finding that Andrews was

conpetent to stand trial was entitled to the presunption of

and because we do not presune correct the state court's
determ nation that counsel rendered effective assistance, Andrews
is not harned by the state court's failure to address his anended
cl ai m because we necessarily examne all evidence produced that
bears on the ineffective assistance claim See part VI.A infra.

10 Andrews presented testinony fromtwo psychol ogi sts
suggesting that heis mldly nentally retarded. A psychiatrist for
the state, on the other hand, testified that Andrews was conpetent
to stand trial, and Andrews' trial attorneys both testified that
they had no reason to believe that Andrews was i nconpetent at the
time of trial. Finally, the state habeas court, relying on its
observation of Andrews t hroughout the trial, found that Andrews was
conpetent to stand trial.

-10-



correctness, and that the district court was not required to
conduct a second evidentiary hearing.
|V

Andrews contends that the trial court erred by not reopening
voir dire after defense counsel |earned that one of the jurors was
related to Joe Granado, the victim Shortly before trial was to
begin, the prosecution inforned defense counsel that juror Curtis
Tonpl ait's daughter had been nmarried to the victinm s grandson, who
was deceased at the tine of trial.! Defense counsel then noved for
a mstrial or, alternatively, to reopen voir dire and question
Tonplait as to his relationship to the victim The trial court
deni ed both requests. Andrews argues that the trial court thus
"forced himto present his case before a juror with an apparent

bias against him in violation of . . . the Sixth, Ei ghth, and

1 The prosecution further informed defense counsel that
Granado's grandson had been enployed by the Jefferson County
Sheriff's Departnent. To the extent Andrews' argunent rests on
Tonplait's "failure to disclose his relationship to a |[|aw
enforcenent enpl oyee,” the witten questions provided to Tonplait
did not require himto disclose that his deceased son-in-|law had
been enpl oyed by a | aw enforcenent agency. See Baca v. Sullivan,
821 F. 2d 1480, 1482-83 (10th Cr. 1987) (no newtrial required when
juror failed to disclose that his brother was a retired police
of ficer because voir dire questions inquired only about rel atives
presently in law enforcenent); De |la Rosa v. Texas, 743 F.2d 299,
306-07 (5th Cr. 1984) (no new trial required where voir dire
questions did not directly solicit the information upon which the
bias claimrested), cert. denied, 470 U S. 1065, 105 S. . 1781,
84 L. Ed. 2d 840 (1985). Moreover, we wll not inpute bias nerely
because Tonplait's fornmer son-in-law had worked for a |aw
enforcenent agency. See Tinsley v. Borg, 895 F.2d 520, 529 (9th
Cir. 1990), cert. denied, 498 U. S. 1091, 111 S. C. 974, 112 L. Ed.
2d 1059 (1991).
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Fourteenth Amendnents." At bottom Andrews' contention is that we
nust, as a matter of law, inpute bias to juror Tonplait.??

As an initial matter, we note that "[t]he Suprenme Court has
never explicitly adopted or rejected the doctrine of inplied bias."
Tinsley, 895 F.2d at 527. Moreover, the Court has not | ooked
favorably upon attenpts to inpute bias to jurors. E.g., Smth v.
Phillips, 455 U S 209, 102 S. C. 940, 71 L. Ed. 2d 78 (1982)
(refusing to inpute bias to a juror where the juror sought
enpl oynent with the prosecutor's office during trial); Remmer v.
United States, 347 U S. 227, 74 S. C. 450, 98 L. Ed. 654 (1954)
(attenpted bribe of juror did not require a finding of inplied
bi as). However,

there are sone extrenme situations that would justify a

finding of inplied bias. Sone exanples m ght include a

revelation that the juror is an actual enployee of the
prosecuting agency, that the juror is a close relative of

12 Andrews does not contend on appeal that Tonplait was
actual ly bi ased:

[ T]he only evidence necessary to support [the claim of
bias] is the undisputed fact that Juror Tonplait was
related to the victim and to a Iaw enforcenent
enpl oyee. . . . Andrews' position is based on the
undi sputed fact that Juror Tonplait was related to the
victim and to a |aw enforcenent enpl oyee, which gives
rise to "inplied" or "presuned" bias under controlling

precedent. No further evidence was necessary. .
Andrews does not need an evidentiary hearing to develop
the material facts . . . [because] those facts are

undi sput ed.

Andrews' Rebuttal Brief at 8-9. Thus, Andrews has not presented
any evidence as to the length of the marriage between Tonplait's
daughter and Granado's grandson, when the marriage ended, the
rel ati onshi p between Granado and his grandson or Tonplait and his
daughter, or even whether G anado and Tonplait had ever net.
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one of the participants in the trial or the crimna

transaction, or that the juror was a wtness or sonehow

involved in the crimnal transaction.
Smth, 455 US at 222, 102 S. . at 948 (O Connor, J.,
concurring) (enphases added); see United States v. Scott, 854 F. 2d
697, 699 (5th Cir. 1988) (same).

Based on the record before us, we do not believe that
Tonplait's presence on the jury deprived Andrews of his right to
present his case to an inpartial jury. First, when asked during
i ndi vi dual voir dire whether he knew of "any reason [why he] could

not be a fair and inpartial juror,"” Tonplait replied that he did
not. Second, Tonplait was not at any tinme directly related to the
victim and his daughter's relationship with the victim s grandson
had ended prior to the tinme of trial. Third, Andrews does not
allege that the grandson was alive when the victim was killed

Fourth, the record contains no evidence suggesting that Tonplait,
at the tinme of trial, even knew he had at one tinme been related to
Granado.®® Finally, there is absolutely no evidence suggesting t hat

Tonplait's "tenuous rel ationshi p"))as descri bed by the state habeas

court))had any effect on the proceedi ngs.* Accordingly, we refuse

13 Andrews argues that the trial court's erroneous refusal
to reopen voir dire "effectively destroyed the only opportunity
def ense counsel had to ask questions regarding Juror Tonplait's
relationship to the victim" However, because Andrews' argunents
pertaining to Tonplait were relevant to his ineffective assi stance
claim Andrews' current counsel had the opportunity to present
evi dence regardi ng Tonpl ai t ))not limted to Tonplait's
testi nony))during the evidentiary hearing but failed to do so.

14 In Scott, the prospective juror "consciously censored the
i nformati on" avail able to counsel, thereby giving rise to "a strong
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to inpute bias to juror Tonplait. See Jones v. Butler, 864 F.2d
348, 362 (5th Cr. 1988) (trial court correctly denied a defense
chal | enge for cause to a prospective juror who "had |ived near the
vi cti mand knew her by sight, had visited the funeral honme to view
her body, . . . , and had worked [ten] years earlier as a hospital

lab clerk for a doctor who testified for the State"), cert. deni ed,

US __, 112 S . 8, 115 L. Ed. 2d 1093 (1991); Howard v.

Davis, 815 F.2d 1429, 1431 (11th Cr.) (no new trial when tria

court refused to excuse juror who was a "close friend" of the
murder victim, cert. denied, 484 U S. 864, 108 S. C. 184,, 98 L.

Ed. 2d 136 (1987).

\%

Andrews conpl ai ns that the prosecution utilizedits perenptory
challenges inaracially discrimnatory manner, viol ating Batson v.
Kentucky, 476 U. S. 79, 106 S. C. 1712, 90 L. Ed. 2d 69 (1986).1°
The record reflects that Andrews' counsel did not raise a Batson-

type objection at trial.'*® Andrews' failure to tinmely object at

inference that [the juror] wanted to serve on [the] jury and
thought it unlikely that the court or defense counsel would permt
himto do so." 854 F.2d at 699. Here, on the other hand, Tonplait
answered all questions truthfully, and Andrews has failed to point
to any evidence contained in the record giving rise to such an
i nference.

15 In Batson, the Supreme Court held that "[t]he Equal
Protection Clause forbids the prosecutor to challenge potentia
jurors solely on account of their race." 476 U S. at 86, 106 S
Ct. at 1719.

16 Andrews was convi cted and sentenced in 1982, whil e Batson
was decided in 1986.
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trial to the prosecutor's use of his perenptory challenges is a
constitutional bar to his Batson challenge. Harris v. Collins, 990
F.2d 185, 187 (5th Cr.), cert. denied, = US __ , 113 S. O
3069, 125 L. Ed. 2d 746 (1993); Wl kerson v. Collins, 950 F.2d
1054, 1063 (5th Gir. 1992), cert. denied, ___ US. _ , 113 S. Ct.
3035, 125 L. Ed. 2d 779 (1993).

Andrews attenpts to circunvent the federal contenporaneous-
objection rule by asserting that the rule "has no application to
t he present case because the state [ habeas] court conducted a full -
bl own evidentiary hearing on the Batson claim" However, "the fact
that the state habeas court |ater considered on the nerits the
prosecutor's alleged racial use of perenptory chall enges does not
cure the defect, fatal to federal review, of failure to object
tinely to the perenptory strike." Harris, 990 F.2d at 187; see
also Wl kerson, 950 F.2d at 1063; Jones, 864 F.2d at 369-70
Accordi ngly, review of Andrews' Batson claimis barred and we need
not address the nerits of the claim

W

Andrews asserts that he received ineffective assistance of
counsel during the guilt-innocence and puni shnent stages of his
trial and on direct appeal of his conviction, thereby violating his
Si xth Anendnent right to counsel. W reviewa claimof ineffective
assi stance under the standards announced by the Suprene Court in
Strickland v. Washington, 466 U. S. 668, 104 S. C. 2052, 80 L. Ed.

2d 674 (1984). "First, a defendant nust denonstrate that
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“counsel's representation fell below an objective standard of
r easonabl eness, wth r easonabl eness bei ng j udged under
professional nornms prevailing at the tinme counsel rendered
assi stance." Black, 962 F.2d at 401 (quoting Strickland, 466 U.S.
at 688, 104 S C. at 2064). In reviewing an ineffective
assistance claim we nust "judge[] the conduct of the defense
according to the objective standard of the reasonable attorney,"
Kyles v. Wiitley, 5 F.3d 806, 819 (5th G r. 1993), petition for
cert. filed, __ US LW ___ (US Feb. 10, 1994) (No. 93-7927),
and "give great deference to counsel's assistance, strongly
presum ng that counsel has exercised reasonable professional
j udgnent . " Ri calday v. Procunier, 736 F.2d 203, 206 (5th Cr.
1984) . Accordingly, "strategic choices nade after thorough
investigation of |aw and facts relevant to plausible options are
virtually unchal | engeabl e; and strategic choices nade after |ess
than conpl ete investigation are reasonabl e precisely to the extent
t hat reasonabl e professional judgnents support the limtations on
i nvestigation." Strickland, 466 U.S. at 690-91, 104 S. C. at
2066. Second, if counsel was ineffective, "[t]he defendant nust
showthat there is a reasonabl e probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been

different. A reasonable probability is a probability sufficient to
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underm ne confidence in the outcone."' |Id. at 694, 104 S. . at
2068.
A

Andrews argues that his appointed counsel at trial))Walter
Sekaly and Harold Laine, Jr.))rendered ineffective assistance at
the guilt-innocence stage of his trial for several reasons. First,
Andrews contends that counsel should have put into evidence the
results of a forensic test admnistered to a hair found in the
bl ack cap discovered at the murder scene; Andrews contends that
the results denonstrate that the Playboy cap did not belong to
Andrews, and, therefore, that he could not have left it at the
scene of the crinme. Andrews' defense at trial was that Ml colm
Davis and Elliott Johnson were the triggernen, and it is undi sputed
t hat Johnson was the shorter nman wearing the red cap whom Moral es
saw fleeing the scene. Andrews thus contended during closing
argunents that the taller man described by Mrales was Ml col m
Davis. The results of the hair test, however, indicated that the
hair found in the cap matched neither that of Davis nor of Andrews.
Thus, while the test results nay have provi ded sone assistance to

Andrews, they also would have underm ned his defense that it was

17 "[A] state court's ultimte conclusion that counsel
rendered effective assistance is not a fact finding to which a
federal habeas court nust grant a presunption of correctness under
28 U . S.C. § 2254(d), but instead is a m xed question of |aw and
fact." Black, 962 F.2d at 401. "However, any subsidiary factual
findings nade by a state court in the course of determ ning that
effective assistance was rendered is entitled to the 8§ 2254(d)
presunption," absent sone reason for not applying the presunption.
| d.
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Davi s who nmurdered G anado. Consequently, counsel's deci sion not
to bring the test results to the attention of the jury was not
unr easonabl e.

Andrews next points to counsel's error in not using a police
report to attack Mayon's credibility regarding her identification
of Andrews as the purchaser of the new Playboy cap. Det ecti ve
Charles Little's report, however, would not have inpeached Mayon
because it did not contradict any aspect of Mayon's testinony.
Wiile the report states that the owner of the store could not
identify Andrews as the person who purchased the black cap on the
day of the nmurder, Mayon testified that it was the nanager's w fe))
not the owner of the store))who sold Andrews the cap. Thus,
whether the owner <could or <could not identify Andrews is
irrel evant.®

Andrews further argues that counsel erred by not attacking the
credibility of Morales. Andrews contends that her testinony could
have been i npeached by two newspaper articles, one of which stated
that she told a reporter she did not see anyone | eaving G anado's

store and the second of which reported that Beaunont Police

18 Andrews al so cl ains counsel erred by not informng the
jury that Detective Little stopped two bl ack nen near the jewelry
store shortly after the robbery who had nothing to do with the
crime. However, the nen stopped by Little bore no resenbl ance to
t he suspects described by Mirales other than the fact that one of
themwore a red cap. Mreover, assum ng arguendo that counsel was
ineffective for failing to bring this fact to the attention of the
jury, Andrews has failed to denonstrate that there is a reasonabl e
probability that the result of his trial would have been different
had counsel introduced this evidence.

-18-



Li eutenant Bruce Thonmason said Mirales saw two nen wearing bl ue
jeans |leaving the scene. Assum ng arguendo that counsel was
ineffective, Andrews has failed to denonstrate that there is a
reasonabl e probability that, had counsel questioned Moral es about
the articles, the result of the proceeding would have been
different.

Andrews next contends that counsel commtted error of
constitutional dinension by failing to nake a Bat son-type objection
to the prosecution's use of its perenptory challenges to strike
bl acks fromthe jury. In Swain v. Al abama, 380 U S. 202, 220-26
85 S. . 824, 835-39, 13 L. Ed. 2d 759 (1965), the Suprene Court
held that the systematic use by prosecutors of perenptory
chal l enges to strike black jurors on account of race violated the
Equal Protection C ause.?® We previously have held that the
decision in Swain provided defendants with the tools to construct
a Batson claimprior to the decision in Batson. See Jones, 864
F.2d at 364. Pre-Batson Texas courts, however, routinely rejected
such clains. See, e.g., Evans v. State, 622 S.W2d 866 (Tex. Cim
App. 1981); Metters v. State, 695 S . W2d 88, 89 (Tex. C.
App. ))Houston [1st Dist.] 1985). Consequently, counsel was not
ineffective for failing to raise a claim that Texas courts
repeatedly had rejected. Cf. Ellis v. Lynaugh, 873 F.2d 830, 840

(5th Gr.) ("The Constitution does not require appellate counsel to

19 No Swai n obj ection was made at trial and the record does
not contain any evidence supporting such an objection.
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raise every nonfrivolous ground that mght be pressed upon
appeal ."), cert. denied, 493 U S 970, 110 S. C. 419, 107 L. Ed.
2d 384 (1989).
B
Andrews next submts that he was denied effective assistance
of counsel at the punishnent stage of his trial because counse
failed to investigate factors in his background that would have
produced "highly probative" mtigating evidence. Andrews asserts
that had counsel nmade such an investigation, they would have
di scovered substantial mtigating evidence.? Andrews further
contends that this failure to investigate and present mtigating
evi dence renders the outcone of the punishnent phase unreliable.
1
W initially address Andrews' claim that counsel failed to
conduct a reasonable investigation into his background and nent al
condi ti on. These allegations are not sufficient to denonstrate
t hat Andrews was denied the effective assistance of counsel. See
W kerson, 950 F.2d at 1064-65 (rejecting simlar allegations).
"We nust strongly presune that trial counsel rendered adequate

assi stance and that the challenged conduct was the product of

20 The mtigating evidence Andrews now asserts was avail abl e
consists of: school records that reveal his nental retardation
prison records that reveal his retardation and excellent
disciplinary history; enploynent history; his deprived famly and
social history; testinony from relatives who could testify
regardi ng Andrews' good character and | ack of dangerousness.
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reasoned trial strategy."?! 1d. at 1065. As the state habeas court
recogni zed, Andrews' trial counsel and their investigator contacted
at | east 27 people, none of whomwere able to provide information
or evidence useful to Andrews. Trial counsel also interviewd
Andrews, his wife, and his nother w thout discovering any hel pful
evidence. Furthernore, trial counsel testified that they had no
reason to suspect that Andrews' nental capacity was "in any fashion
i npaired. " | d. Because counsel had no reason to believe that
pursuing further investigations into Andrews' nental capacity or
hi s background woul d be useful, "counsel's failure to pursue those
investigations may not . . . be challenged as unreasonable."”
Burger v. Kenp, 483 U. S. 776, 795, 107 S. C. 3114, 3126, 97 L. Ed.
2d 638 (1987); see also Cantu v. Collins, 967 F.2d 1006, 1016 (5th

21 Andrews neverthel ess contends that counsel made no
strategic choice in this case. As proof of this contention,
Andrews cites Laine's statenent at the evidentiary hearing that he
did not hear of the term "mtigating evidence" until 1984. In
concl udi ng that Andrews received effective assistance at trial, the
state habeas court apparently discredited nuch of Laine's
testinony, which it was entitled to do. See Stringer v. Jackson,
862 F.2d 1108, 1116 (5th G r. 1988), reversed on other grounds,
us __ , 112 s. C. 1130, 117 L. Ed. 2d 367 (1992), affirned as
nmodi fied, 979 F.2d 38 (5th Cr. 1992). Mor eover, the record
reflects that counsel, during the punishnent stage, relied solely
upon what he believed to be the jury's residual doubts about the

evi dence presented at the guilt phase of Andrews' trial. Such a
strategy "has been recognized as an extrenely effective argunent
for defendants in capital cases." Lockhart v. MCree, 476 U S

162, 181, 106 S. C. 1758, 1769, 90 L. Ed. 2d 137 (1986) (i nternal
quotation omtted); see also Stringer, 862 F.2d at 1116 (fi nding
that counsel's decision to rely on residual doubt did not
constitute ineffective assistance).
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CGir. 1992), cert. denied, ___ US. __, 113 S. Ct. 3045, 125 L. Ed.
2d 730 (1993). 22

Finally, assum ng arguendo that counsel's performance was
deficient, Andrews has not denonstrated that presentation of the
allegedly mtigating evidence would have affected the outcone of
his trial. See Wl kerson, 950 F.2d at 1065 (noting that the
petitioner nust affirmatively prove prejudice under Strickland).
In light of the evidence presented at trial,? Andrews "has failed

to show evidence of sufficient quality and force to raise a

reasonabl e probability that, had it been presented to the jury, a

22 Conpare Bouchillon v. Collins, 907 F.2d 589, 597-98 (5th
Cr. 1990) (finding that where the defendant apprised counsel of
his nental problens prior to a plea hearing, counsel's failure to
perform any investigation whatsoever for a possible insanity
defense violated Strickl and).

23 See d ass v. Blackburn, 791 F.2d 1165, 1170-71 (5th Cr
1986) (finding that the jury would not have rendered a different
verdi ct had mtigating evidence been of fered because "[t] he nurders
wer e cal cul at ed and col d- bl ooded"” and "[t] he nental angui sh endured
by the victins, leading up to and during their sensel ess nurders,

. was equ|S|te") For exanple, Oficer Harrell Fow er
testlfled that Granado was not inmediately killed))instead, he was
"gasping for air, nmaking gurgling-type noises . . . as [the
anbul ance attendants] were working on him" Mor eover, the

pat hol ogi st who conducted G anado's autopsy testified that,
considering the point and angle of entry of the bullets, Andrews
stood over Ganado and shot him directly in the forehead. A
firearnms expert testified that the .38 caliber bullets used to kil
Granado and Melindez had been altered to cause "nore devastation”
on i npact. Mor eover, during the punishnment phase, one wtness
testified that Andrews had robbed the store at which the w tness
wor ked approxi mately one nonth before Granado was killed. Qdoria
Mae Thomas testified that Andrews had robbed a second store shortly
bef ore Granado's nurder and had threatened to kill two Port Arthur,
Texas police officers. Detective Ron Robertson stated that
Andrews, when he was arrested, had in his possession a stol en check
made out to him
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life sentence would have resulted." ld.; see also Callins v.
Collins, 998 F.2d 269, 279 (5th Gr. 1993) (noting that the
circunstances of the nurder and the defendant's other violent
conduct "would have overwhelned the mnimal mtigating evidence
that Callins how argues shoul d have been i ntroduced at the capital
sentenci ng phase"), cert. denied, US|, 114 S. . 1127
(1994). Because Andrews has failed to neet the prejudi ce prong of
the Strickland test, he is not entitled to relief.
2
W& next address Andrews' conplaint that his trial counse

failed to adequately indicate to the jury the mtigating
circunstance of his lowintelligence. At the evidentiary hearing
in the instant case, Andrews offered expert testinony suggesting
that his 1Q was 68,2 on the upper borderline of mld retardation.
See Penry v. Lynaugh, 492 U S. 302, 308 n.1, 109 S. . 2934, 2941
n.1, 106 L. Ed. 2d 256 (1989) (noting that individuals with 1Q
scores between 50 and 70 have "m | d" retardation). A psychiatrist
testifying for the state expressed the viewthat Andrews "probabl y"
was i n the borderline range of normal, with an | Q of between 70 and
80. (Oher evidence generally was consistent with the concl usion

offered by the state's psychiatrist, and the state habeas court

found that Andrews "nost |likely fell in the borderline area between
mild nment al retardation and dull nor mal intelligence."
24 The psychol ogi st testifying for Andrews adm ni stered only

a portion of the Wexler Adult Intelligence scale under what he
admtted were adverse, non-clinical conditions.
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Consequently, Andrews' claimis without nerit. See Smth v. Bl ack,
904 F.2d 950, 977 (5th G r. 1990) (finding that counsel was not
deficient in failing to alert the jury in a capital case to the
defendant's | Q of 70), vacated on other grounds, US| 112
S. C. 1463, 117 L. Ed. 2d 609, aff'd in relevant part, 970 F.2d
1383 (5th Gr. 1992).%

Finally,

[t]he likely inpact of testinony regarding [Andrews']

intelligence . . . would have been tenpered by his trial

strategy of insisting on his conplete innocence .

a theory that also proved the linchpin of [his argunent

for mtigation]. There is no suggestion that [Andrews']

al | eged deficiencies were such [that woul d] al ert defense

counsel to the inferiority of such a strategy.
| d. Accordi ngly, Andrews' "claim presents neither a sufficient
deficiency nor consequent prejudice to support a finding of
constitutionally ineffective assistance of counsel."” 1d. at 978;
see also Motley v. Collins, 3 F.3d 781, 786 (5th Cr. 1993) (noting
that "the failure to introduce evidence of [the defendant's
organic] brain damge would have been a reasonable strategic
decision; after all, such evidence is doubl e-edged))in that it may

have mlitated in favor of a “yes answer to the future
danger ousness special issue."); King v. Puckett, 1 F.3d 280, 285

(5th Gr. 1993) (concluding "that the failure to offer mtigating

25 Conpare Jones v. Thigpen, 788 F.2d 1101, 1102-03 (5th
Cr. 1986) (finding that counsel rendered i neffective assi stance by
failing to present any mtigation evidence because the habeas
proceedi ngs denonstrated that the prosecution and defense agreed
that Jones was nentally retarded, with a tested full scale IQ of
| ess than 41), cert. denied, 479 U S. 1087, 107 S. C. 1292, 94 L
Ed. 2d 148 (1987).
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evidence in the formof King' s dimnished nental capacity" did not
affect "the outconme of his sentencing"); Duhanel v. Collins, 955
F.2d 962, 966 (5th Cr. 1992) (finding that evidence of a
defendant's noderate retardation was "weak" mtigating evidence).
C

Andrews next contends that the representation provided by his
appel l ate counsel ))al so Sekaly and Laine))was constitutionally
deficient because they did not raise tw issues on direct appeal.

Andrews first contends that had counsel raised the issue of
juror Tonplait's apparent bias against himon direct appeal, the
Texas Court of Crim nal Appeal s woul d have reversed his convicti on.
Andrews bases his contention on Stockton v. State, 187 S.W2d 86
(Tex. Crim App. 1945). In Stockton, the defendant killed a prison
guard during an escape attenpt. The trial court denied Stockton's
chal | enge for cause of a prospective juror who "was related to the
deceased' s daughter by affinity in the third degree."? 187 S. W 2d
at 88. The Court of Crimnal Appeals held that while "the trial
court shoul d have sustained [ Stockton's] chal |l enge for cause, [it]
woul d not base a reversal hereof on this mtter alone." | d.
Moreover, it is undisputed that Tonplait was not disqualified for
cause under Texas |aw. See Tex. Code Crim Proc. Ann. art.
35.16(c)(1). Thus, Andrews, by relying on Stockton, has not shown

that counsel acted unreasonably or that there is a reasonable

26 The prospective juror's nephew was married to the
deceased' s daughter.
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probability that the result of his appeal woul d have been different
had counsel raised the issue of juror bias.

The second i ssue Andrews faults appellate counsel for failing
to raise))the Fourth Amendnent claim see part X V. infra))was
addressed on the nerits on state habeas review and found to be
W thout nerit. Consequently, Andrews was not prejudiced by
counsel's failure to raise the claimon direct appeal

VI

Andr ews next argues that the prosecution withheld three pieces
of purportedly exculpatory evidence, in violation of his due
process rights.? Under Brady v. Maryland, 373 U. S. 83, 87, 83 S
. 1194, 1196, 10 L. Ed. 2d 215 (1963), "the suppression by the
prosecution of evidence favorable to an accused upon request
vi ol at es due process where the evidence is naterial either to guilt
or punishnent." The prosecution al so nust di scl ose evi dence usef ul
to the defendant for inpeachnent purposes. United States v.
Bagl ey, 473 U. S. 667, 676, 105 S. C. 3375, 3380, 87 L. Ed. 2d 481

(1985). Thus, to establish a valid Brady claim a defendant nust

27 Andrews first argues that the prosecution did not
di scl ose witten statenents given by witness Miral es. Andrews next
argues that the prosecution did not disclose the fact that two
W t nesses))Joy Moore and W1 I iam Qui nby))woul d have testified, and
gave statenents to police indicating, that they sawElliott Johnson
and a second unidentified black man standing in front of the
jewelry store shortly before it was robbed. Andrews finally points
out that Nancy Verzone testified by affidavit at the evidentiary
hearing that while she saw Elliott Johnson fl eeing the crine scene,
she did not see anyone with him She further averred that she
informed police of this shortly after identifying Johnson at a
l'ine-up.

-26-



establish that (1) the state suppressed evidence that was both (2)
favorable to the accused and (3) material. Ednond v. Collins, 8
F.3d 290, 293 (5th Cr. 1993). "[E]vidence is material only if
there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d have
been different. A “reasonable probability' is a probability
sufficient to underm ne confidence in the outcone." Bagley, 473
US at 682, 105 S. . at 3383.

Al t hough Andrews has failed to denonstrate the existence of
any prior inconsistent statenents nade by Miral es, and did not seek
their production at trial after Mirales testified, he points to a
newspaper articl e paraphrasi ng Beaunont Police Lt. Bruce Thonason's
statenent that "[t]he only description [Mrales] could give police
was that one man was wearing a red cap and both were wearing bl ue
j eans." Because the record does not support a finding that Mrales
made any such statenents, see part VI.A supra, Andrews has failed
to state a Brady claim Mor eover, "[a]lthough excul patory and
i npeachnent evidence falls wthin the purview of Brady, neutra
evi dence does not." United States v. Dillman, 15 F.3d 384, 390
(5th Gr. 1994). Consequently, the prosecution was under no duty
to disclose that Mbore and Qui nby coul d not identify Andrews as the
man they saw wi th Johnson.?® See Hughes v. Hopper, 629 F.2d 1036,
1040 (5th Gr. 1980) (holding that the prosecution has no duty

28 We also note that trial counsel interviewed More before
trial and did not discover anything that they thought would prove
hel pful .
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under Brady to disclose that a certain witness could not positively
identify the defendant), cert. denied, 450 U S 933, 101 S. C

1396, 67 L. Ed. 2d 367 (1981); United States v. Rhodes, 569 F.2d
384, 388 (5th Cr.) (sane), cert. denied, 439 U S 844, 99 S. C

138, 58 L. Ed. 2d 143 (1978). Finally, any testinony that could
have been offered by Nancy Verzone was largely cunul ative to that
of Detective Charles Little.? See Ednond, 8 F.3d at 294. Finally,
in light of the entire record, we cannot conclude that the
suppressed evidence would, in reasonable probability, have noved
the jury to enbrace the theory it ot herw se di scarded))that Ml col m
Davis was the taller triggerman. See Kyles, 5 F.3d at 815. The
jury was nore than adequately exposed to the defense's theory that
Mal col mDavis was in fact the killer and that Andrews was not. The
jury, however, refused to infer reasonable doubt from that
possibility, and Andrews has "failed to underm ne the overwhel m ng
evidence of guilt at trial." Id. at 817. Accordingly, "we are not
persuaded that it is reasonably probable that the jury woul d have
found in [Andrews'] favor if exposed to any or all of the

undi scl osed nmaterials.” 1d.

29 Verzone testified by affidavit at the evidentiary hearing
that as she exited a store "around the corner fromwhere G anado's
Jewelry Store was," Elliott Johnson, who was running down the
street, bunped into her. She further stated that she did not see
anyone with Johnson and that she inforned police of this shortly
after identifying Johnson at a line-up. Detective Little testified
at trial that Verzone identified Johnson as the man she saw shortly
after the robbery at a restaurant four blocks fromG anado's store.
Andrews failed to call Verzone to testify at the evidentiary
heari ng.
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VI
A
Andrews asserts that the trial court inproperly excused for
cause prospective juror Frank Landry. This error, he contends,
violated his rights under the Sixth and Fourteenth Anendnents.
Under those anmendnents,
a sentence of death cannot be carried out if the jury
that i1inposed or recomended it was chosen by excl udi ng

veniremen for cause sinply because they voi ced general
obj ecti ons to the death penalty or expressed

consci entious or religious scruples against its
infliction.
Wt herspoon v. Illinois, 391 U S 510, 521-22, 88 S. . 1770

_, 20 L. Ed. 2d 776 (1968). However, a prospective juror may be
excused for cause if his "views would prevent or substantially
inpair the performance of his duties as juror in accordance with
his instructions and his oath." Adans v. Texas, 448 U. S. 38, 45,
100 S. O. 2521, 2526, 65 L. Ed. 2d 581 (1980); see also
Wai nwright v. Wtt, 469 U S 412, 105 S. C. 844, 83 L. Ed. 2d 841
(1985). The presunption of correctness conditionally required
under 8§ 2254(d) applies to the trial court's determnation
regarding a challenge for cause because "such a finding is based
upon determ nati ons of deneanor and credibility that are peculiarly
wthinatrial judge's province." Wtt, 469 U S. at 428, 430, 105
S. . at 854, 855.

A review of Landry's voir dire exam nation indicates that
Landry stated several tinmes that he did not believe in the death

penal ty. Landry also stated that he could not inpose the death
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penal ty under any circunstances, that he could not answer each of
the special issues affirmatively "no matter what" the evi dence was,
and that he could not take the juror's oath because he could not
follow the | aw of Texas that provides for the death penalty. In
response to a question by defense counsel, Landry stated that he
woul d answer special issue nunber two "no" because he could not
predict the future. In response to subsequent questions by the
prosecutor, Landry reaffirmed both his belief that he could not
assess the death penalty under any circunstances and that he woul d
answer the special issues in such a way as to ensure that the
def endant woul d not receive the death penalty.3® Because the record
supports the conclusion of both the trial court and the Texas Court
of Crimnal Appeals, on direct review, that prospective juror
Landry was excludable under Wtherspoon, we presune that it is
correct. See Russell v. Collins, 998 F.2d 1287, 1293-94 (5th Cr

1993), cert. denied, =~ US _ , S C. _ (1994); Drewv.
Collins, 964 F.2d 411, 417 (5th Gr. 1992), cert. denied, ___ US.
_, 113 S. Ct. 3044, 125 L. Ed. 2d 730 (1993). Moreover, Andrews
fails present "clear and convincing evidence overcoming this
presunption.” Kelly v. Lynaugh, 862 F.2d 1126, 1134 (5th Cr.
1988), cert. denied, 492 U S. 925, 109 S. C. 3263, 106 L. Ed. 2d

608 (1989). Accordingly, Andrews' claimis without nerit.

30 The transcript of the voir dire exam nation of Landry is
guoted nore extensively in Andrews, 744 S.W2d at 46-48.
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B

Andrews next contends that the trial court erred in excusing
prospective juror Anthony Crook for cause. The trial court excused
Crook pursuant to the prosection's notion because Crook testified
during voir dire that he could not consider inposing probation as
the sentence in a nurder case, even though Texas |aw all ows such a
sent ence. 3 Andrews argues that because probation is not a
sentencing option in capital nurder cases and "there was not even
arenote possibility that a |l esser included offense of murder [sic]
woul d be submtted tothe jury,"” the trial court erred in excluding
Cr ook.

While, with the benefit of hindsight, it may be clear that the
evi dence does not support a nmurder instruction, we conclude that it
was not apparent, at the tinme of jury selection, that the trial
court would not be required to submt such an instruction. |ndeed,
Andrews' federal habeas petition contended that the trial court's
refusal to submt instructions regarding "the |lesser included
of fenses of nurder, robbery, and theft" deprived Andrews of his
constitutional rights. Mreover, the parties during jury sel ection
appear to have been operating under the assunption that Andrews, if
convicted, may have been eligible to receive a sentence of

pr obati on. See 5 Transcript of Individual Voir Dire at 590-611

31 The prosecution apparently was attenpting to foreclose a
possi bl e ground for reversal on appeal in the event the jury found
Andrews guilty of capital nurder and the death penalty was
assessed.
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(where the parties extensively question Crook about his views
regardi ng probation); see also Nethery v. State, 692 S. W 2d 686,
691 (Tex. Crim App. 1985) (holding that the prosecution, in a
capi tal nurder case, properly chall enged for cause potential jurors
who "expressed a bi as agai nst the m ni mum puni shnent for the | esser
i ncluded offense of nurder), cert. denied, 474 U S. 1110, 106 S.
Ct. 897, 88 L. Ed. 2d 981 (1986). Consequently, the trial court
did not err in excusing Crook for cause.
C

Andrews argues that the trial court erred by refusing to
excl ude for cause prospective jurors David Ml col m Sinon and Jerry
Sessions.* Andrews further contends that the district court erred
by according the 8§ 2254 presunption of correctness to the tria
court's findings that Sinon and Sessions were not excludable for

cause.* W agree that there is sufficient evidence in the record

32 Andrews argues that Sinon should have been excused
because he stated that "he saw no difference between the
culpability of a non-triggerman who antici pated that death would
occur during a robbery and the culpability of a non-triggermn who
did not anticipate that death would occur.” Sinon, however, also
testified that he could "follow the law and put [his] personal
feelings out of the picture.

Andrews next wurges that Sessions should have been excused
because he "testified that he would invariably vote for the death
penalty in a nurder case." After the attorneys explained the
sent enci ng procedure to Sessions, he stated that he could set aside
his personal feelings and apply the law, even if doing so would
result in a sentence |ess than death.

33 Andrews contends that the trial court did not nmake a
finding that Sessions was qualified to serve as a juror. e
di sagree. See Jones, 864 F.2d at 362 (noting a finding that the
chal l enged juror was qualified is inplicit in the court's refusal
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supporting the trial court's decisions and, therefore, that the
district court did not err in presumng those findings to be
correct.

| X

Andrews challenges the prosecution's wuse of perenptory
chal | enges to exclude any juror who expressed "even the slightest
qual ns about the death penalty,"” arguing that such use viol ates the
Si xth, Eighth, and Fourteenth Amendnents. The district court held
this claimto be procedurally barred. Andrews contends that this
ruling was in error because the Texas Court of Crim nal Appeals did
not clearly and expressly rely on a procedural bar and, even if it
did, any procedural default was the result of ineffective
assi stance of counsel.

On application for the wit of habeas corpus, federal courts
wll not review a state court's holding on a federal law claimif
t hat hol ding rests upon a state | aw ground that is both i ndependent
of the nerits of the federal claim and adequate to support the
state court's judgnent. Sawers v. Collins, 986 F.2d 1493 (5th
Cr.), cert. denied, = US _ , 113 S. C. 2405, 124 L. Ed. 2d
300 (1993). Thus, "[w hen a state-law default prevents the state
court from reaching the nerits of a federal claim that claim
cannot be reviewed in federal court.” Ylst v. Nunnenaker, U S

_, 111 S, «. 2590, 115 L. Ed. 2d 706 (1991).

to excuse her for cause).
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Andrews argues that the Texas Court of Crimnal Appeals did
not clearly and expressly rely on procedural default. W disagree.
The state habeas court found that Andrews' clai mwas barred because
he | odged no objection at the tine of trial; the Court of Crim nal
Appeal s determned that this conclusion was "supported by the
record" and denied relief "on the basis of the trial court's
findings and conclusions.” See Ylst, = US at __ , 111 S .
at 2594 (holding that "where there has been one reasoned state
judgnent rejecting a federal claim |ater wunexplained orders
uphol di ng that judgnent or rejecting the sane claimrest upon the
sane ground"). Consequently, Andrews' <claim is barred by
procedural default.

Andrews attenpts to avoid the procedural default rule by
argui ng that counsel's failure to make an objection at trial to the
prosecution's use of perenptory chall enges constitutes ineffective
assi stance.* However, "we have consistently held that in capital
cases perenptory challenges my be wused to exclude those
[ prospective jurors] who express hesitancy about i nposing the death
penal ty but whose exclusion for cause is forbidden by Wt herspoon. "
United States v. Leslie, 783 F.2d 541, 552 n. 18 (5th Cr. 1986) (en
banc), vacated on other grounds, 479 U. S. 1074, 107 S. C. 1267, 94
L. BEd. 128 (1987), aff'd in relevant part, 813 F.2d 659 (5th G

34 To overcone t he procedural default bar, a petitioner nust
denonstrate "cause" for the default and "prejudice.” Winwight v.
Sykes, 433 U. S. 72, 86-87, 97 S. C. 2497, 2506, 53 L. Ed. 2d 894
(1987). Ineffective assistance of counsel nmay constitute "cause."
See Ellis v. Lynaugh, 883 F.2d 363, 367 (5th Gr. 1989).
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1987); see also Sonnier v. Maggio, 720 F.2d 401, 406-07 (5th Gr
1983), cert. denied, 465 U S. 1051, 104 S. . 1331, 79 L. Ed. 2d
726 (1984); Jordan v. Watkins, 681 F.2d 1067, 1070 & n.2 (5th CGr
1982) . Failure to nake an objection that we have explicitly
rejected does not constitute ineffective assistance of counsel
Consequently, Andrews' claimrenains barred by procedural default.
X

Andrews contends that the trial court erred in refusing to
instruct the jury in the guilt phase of his trial that it could
convict himof the |esser-included offenses of theft or robbery.
He asserts that this failure violated the Ei ghth Anendnent and the
due process clause of the Fourteenth Anendnent. See Beck .
Al abama, 447 U. S. 625, 100 S. C. 2382, 65 L. Ed. 2d 392 (1980).
In a capital trial, a defendant is constitutionally entitled to
instructions on | esser-included offenses only if a "rational juror,
given all the facts, [could acquit hinm of capital nurder and
convict[] himof a |esser included offense.” Cordova v. Lynaugh,
838 F.2d 764, 767 (5th Cr.), cert. denied, 486 U S. 1061, 108 S
Ct. 2832, 100 L. Ed. 2d 932 (1988). "This necessarily requires a
showng that the facts of the case and the laws of the State
warrant such an instruction.” H Il v. Black, 920 F.2d 249, 252
(5th Gr. 1990) nodified, 932 F.2d 369 (5th Cr. 1991). Because
Andrews had nmade no attenpt on appeal to make such a show ng, we
reject the argunent that he was constitutionally entitled to

instructions regarding any | esser-included offenses. See id.
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Xl

Andrews next contends that the Texas special issues did not
permt the jury to consider or give mtigating effect to evidence
of his good famly relationship and low intelligence. Andr ews
points out that this mtigating evidence was pl aced before the jury
when the prosecution introduced a letter witten by Andrews and
sent to his wife that allegedly denonstrates his good famly
relationship, lowintelligence, and possible nental problens. %

The Suprenme Court upheld the Texas capital sentencing schene
in Jurek v. Texas, 428 U. S. 262, 96 S. C. 2950, 49 L. Ed. 2d 929
(1976), in part because the Texas Court of Crimnal Appeals had
i ndicated that the special issues would be broadly interpreted to
allowa jury to consider any and all mtigating evidence introduced
by a defendant.®*® However, in Penry v. Lynaugh, 492 U S. 302, 109

S. Ct. 2934, the Court held that, in some cases, the Texas schene

35 Andrews also argues that the jury could not give
mtigating effect to evidence that Andrews used drugs. However,
this claim |lacks factual support because there is no evidence
suggesting that Andrews was on drugs at the tinme of the nurder or
that he was permanently inpaired as a result of prior drug use.
See Sawyers, 986 F.2d at 1501. Consequently, the district court
properly rejected that claim [d.

36 The cul pability principle found in the Ei ghth Anendnent
requires that punishnment be directly related to the personal
culpability of the crimnal defendant. Eddings v. Okl ahoma, 455
US 104, 102 S. . 869, 71 L. Ed. 2d 1 (1982); Lockett v. Chio,
438 U.S. 586, 98 S. O. 2954, 57 L. Ed. 2d 973 (1978) (plurality
opinion). Thus, a state cannot, "consistent with the Ei ghth and
Fourteent h Anendnents, prevent the sentencer from considering and
giving effect to evidence rel evant to the defendant's background or
character or to the circunstances of the offense that mtigate
agai nst inposing the death penalty." Penry, 492 U S. at 318, 109
S. . at 2946.
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would not permt the jury to give effect to certain mtigating
evi dence i ntroduced by a defendant. Specifically, the Court found
that the special issues did not provide the jury with "a vehicle
for expressing its reasoned noral response' to" evidence of nental
retardation and child abuse. Id. at 328, 109 S. C. at 2952. In
such situations, the jury nust be instructed "that it could
consider and give effect tothe mtigating evidence of . . . nental
retardati on and abused background by declining to i npose the death
penalty." Id. "The |anguage of Penry, although arguably worded
broadly, has been interpreted narrowy." Mtley, 3 F.3d at 788.
Consequently, sonme mtigating factors, such as circunstances of the
defendant's fam |y background and positive character traits, are
adequat el y covered by the second special issue. Gahamv. Collins,

US|, 113 S. C. 892, 902, 122 L. Ed. 2d 260 (1993). In
light of Gaham we conclude that the special issues provided the
jury with a vehicle to consider any allegedly mtigating evidence
regardi ng Andrews' famly rel ationshi ps.

Finally, although the letter cited by Andrews indicates that
he may have had a | ower-than-average I1Q it does not denobnstrate
that he is nentally retarded. See Penry, 492 U S. at 328, 109 S
. at 2952 (holding that a jury in a capital case nust be
permtted to "consider and give effect to the mtigating evidence
of [a defendant's] nental retardation") (enphasis added); Madden
v. Collins, No. 92-8575, slip op. at 3490 (5th Gr. Mar. 29, 1994)

(hol ding that evidence of a learning disability did not establish
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a Penry claimbecause it was not "uniquely severe"). Because the
| etter does not denobnstrate that Andrews was nentally retarded, it
does not constitute mtigating evidence outside the scope of the
speci al issues. Thus, the trial court was not required to provide
the jury with a vehicle to consider it.
Xl

Andrews argues that the "Texas death penalty statute
di scourage[s] the discovery and penalize[s] the use of mtigating
evidence." Black specifically contends that the structure of the
death penalty schene "chilled" his trial attorneys' investigation
and presentation of mtigating evidence, apparently evidence
pertaining to his nental condition and famly history.

We have rejected al nost identical clainms in Black, 962 F. 2d at
407, and May v. Collins, 948 F.2d 162, 167-68 (5th Cr. 1991),
cert. denied, ___ US __ , 112 S. C. 907, 116 L. Ed. 2d 808
(1992). As in both Black and May, Andrews prem ses his argunent on
the principle that "[t]he Texas sentencing procedure interferes
dramatically wth the defendant's choice of whether and how to
present nental - heal th based evidence." Black, 962 F.2d at 394. W
concluded in those cases that a constitutional violation does not
result sinply because the Texas death penalty schene triggers
certain tactical choices on the part of counsel. I1d.; My, 948
F.2d at 167-68. Accordingly, May and Bl ack squarely address and

reject the argunent presented by Andrews. See al so Marquez v.
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Collins, 11 F.3d 1241, 1248 (5th Cr. 1994); WIkerson, 950 F.2d
at 1065.
X

Andrews asserts that the Texas special issues did not require
the jury tofind that he "killed, attenpted to kill, or was a maj or
participant in a crine who acted with reckless indifference for
human life." Andrews therefore concludes that the fornmer Texas
death penalty statute i s unconstitutional as applied to hi mbecause
he raised the factual defense that he was not the triggernman and
the jury could have sentenced himto death based solely upon his
participation in planning the robbery.?

In Enmund v. Florida, 458 U S. 782, 797, 102 S. C. 3368,
3376, 73 L. Ed. 2d 1140 (1982), the Suprene Court held that the
Ei ghth Amendnent forbids inposition of the death penalty on a
def endant "who aids and abets a felony in the course of which a
murder is conmtted by others but who does not hinself kill,
attenpt to kill, or intend that a killing take place or that |ethal
force will be enployed."®® In Skillern v. Estelle, 720 F.2d 839,
847-48 (5th G r. 1983), cert. denied, 469 U S. 873, 105 S. . 224,

37 The trial <court instructed the jury at the guilt-
i nnocence stage that it could find Andrews guilty of capital nurder
if it first found that Andrews, "either acting alone or as a
party," intentionally caused the death of Granado in the course of
commtting a robbery.

38 In Tison v. Arizona, 481 U S. 137, 158, 107 S. . 1676,
1688, 95 L. Ed. 2d 127 (1987), the Court found "major participation
in the felony commtted, conbined with reckless indifference to
human |ife, is sufficient to satisfy the Ennund culpability
requi renent.”
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83 L. Ed. 2d 153 (1984), we held that a jury's affirmative answer
to the first special issue))"whether the conduct of the defendant
that caused the death of the deceased was commtted deliberately
and with the reasonabl e expectation that the death of the deceased
or another would result"))satisfied the Enmund culpability
requi renent. See al so Johnson v. McCotter, 804 F.2d 300, 302 (5th
Cr. 1986) (followng Skillern), cert. denied, 481 U S. 1042, 107
S. C. 1988, 95 L. Ed. 2d 827 (1987).3% Here, the jury answered the
first special issueinthe affirmative, finding beyond a reasonabl e
doubt that Andrews commtted the acts that caused G anado's death

deli berately and with the reasonable expectation that G anado's

39 Andrews argues that Skillern is distinguishable fromthe
present case because Andrews' trial counsel objected to the jury
charge while defense counsel in that case failed to object. I n
Skillern, however, we did not rely on procedural default in holding
that no Ennund violation occurred. | nstead, we addressed the
merits of the defendant's argunent and rejected it. See Skillern,
720 F.2d at 848 ("We cannot say that the sentencing instructions
thensel ves permtted the jury to find that the requisite deliberate
intent or contenplation to kill could be based solely upon [his
acconplice's] killing of the victim); id. at 848 n.8 ("In the
case before us, the sentencing instructions as given did not invoke
Skillern's personal crimnal responsibility for the acts of his
acconplice."). Consequently, we find Andrews' attenpt to
di stinguish Skillern unpersuasive.
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death woul d result.*® Accordingly, Andrews' Enmund claimis w thout
merit.*
AY

Andrews asserts that the district court erred in ruling that
his Fourth Amendnent challenge to a search warrant used to gather
evi dence agai nst him was not cogni zabl e on habeas revi ew because
the state courts provided an opportunity for "full and fair"
litigation of that challenge. See Stone v. Powell, 428 U S. 465,
494, 96 S. C. 3037, 3052, 49 L. Ed. 2d 1067 (1976). Al though the
state trial court initially held that Andrews wai ved the claim by

failing to raise it in a pretrial notion and refused to allow

40 | ndeed, the Texas Court of Crim nal Appeals, in
addressi ng Andrews' claimon direct appeal, stated,

the facts are overwhelmng that the jury could have
easily found that [Andrews] hinself intentionally caused
the death of Granado by shooting [ G anado] in the head
wth his pistol. There is also overwhel m ng evidence
that [Andrews], with others, planned the robbery, and,
|lastly, there is overwhelmng evidence that . . .
[ Andrews] did not intend to |leave any live wtnesses
after the robbery had been conmtted. Thus, we find that
based upon the evidence a rational trier of fact could
have easily found that [Andrews] not only "caused the
death of the deceased deliberately and wth the
reasonabl e expectation that the death of the deceased
would result in the course of the comm ssion of the
aggr avat ed robbery of Granado", [sic] but could have very
easily found that [Andrews'] conduct was deliberate.

744 F.2d at 52.

a1 Andrews does not argue that the Texas capital punishnent
schene precluded the jury from giving mtigating effect to his
al l eged non-triggernman status. See, e.g., Harris, 990 F. 2d at 188
(rejecting a claimthat the Texas special issues did not allow a
jury to give mtigating effect to the defendant's alleged non-
triggerman status).
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Andrews an evidentiary hearing on the matter, the court allowed
Andrews to nmake a bill of exceptions to that ruling after trial.*
On post-conviction review, the state habeas court found that
although it erred at trial in determning that Andrews waived the
claim the evidence devel oped with regard to the bill of exceptions
est abl i shed that the search and seizure at issue was |awful.

We conclude that "the State has provided an opportunity for
full and fair litigation of [Andrews'] Fourth Anmendnent claim"™
ld. After reviewing the record, we find that the material facts
were adequately developed in state court, and Andrews has not
al | eged any "undevel oped evi dence sufficient to call into question
the “reliability' of the state court's determnation of [his]
federal clainms." Streetman v. Lynaugh, 812 F.2d 950, 958 (5th Cr
1987) (quoting Townsend v. Sain, 372 U S. 293, 312-13, 83 S.
745, 747, 9 L. Ed. 2d 770 (1963)). Moreover, the Stone v. Powell

bar applies despite the trial court's initial decision to deny an

42 Andrews inforned the trial court of his grounds for
claimng a Fourth Anendnent violation))nanely, that the affidavit
supporting the search warrant was insufficient as a matter of |aw
and that the search and seizure was outside the scope of the
war r ant . The prosecution then presented the testinony of two
police officers, both of whom Andrews had t he opportunity to cross-
exam ne. After the prosecution concluded its presentation, Andrews
declined the opportunity to present evidence.
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evidentiary hearing.* Accordingly, the district court correctly
hel d that Stone v. Powell bars Andrews' Fourth Amendnent cl ai m
XV

Andrews argues that the trial court's failure to grant his
nmotion for a change of venue violated his due process right to a
fair trial before an inpartial tribunal. Pointing to the "intense
and inflammatory pretrial publicity" in Jefferson County about
Granado' s murder, Andrews contends that the pretrial publicity was
so prejudicial as to nmake a fair trial in Jefferson County
i npossi ble. The district court found that because "[t]he publicity
concerning the [nurder] was largely factual" and Andrews failed to
uncover any "deep or w despread prejudice" against himduring voir
dire, the trial court did not err in denying a change of venue.

W agree with the district court's assessnents. "The
Constitution does not require that jurors be conpl etely unaware of
the facts and issues to be tried . . . ." Black, 962 F.2d at 409.

Moreover, the record reflects that Andrews did not sustain his

43 See Christian v. MKaskle, 731 F.2d 1196, 1199 (5th Cr
1984) (holding that Stone v. Powel|l applies even though the state
habeas court erroneously held that petitioner's Fourth Anendnent
cl ai m had been adjudicated on direct review); WIllians v. Brown,
609 F.2d 216, 220 (5th Gr. 1980) (holding that "in the absence of
all egations that the processes provided by a state to fully and
fairly litigate fourth anendnent clains are routinely or
systematically applied in such a way as to prevent the actua
litigation of fourth anmendnent clains on their nerits," Stone v.
Powel | barred petitioner's claim even though the habeas court's
procedural mstakes thwarted the presentation of the claim;
Swi cegood v. Al abama, 577 F.2d 1322, 1324-25 (5th G r. 1978)
(holding that Stone v. Powell applies despite a state court error
in deciding the nerits of petitioner's Fourth Amendnent clain.
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burden of denonstrating that the trial atnosphere was "utterly
corrupted by press coverage." Dobbert v. Florida, 432 U S. 282,
302, 97 S. C. 2290, 2303, 53 L. Ed. 2d 344 (1977),; see al so
Bl ack, 962 F.2d at 409. Accordingly, we reject Andrews' contention
that his due process rights were viol at ed.
XVI

Andrews next argues that the Ei ghth Amendnent prohibits his
execution because he is nentally retarded. Although the Suprene
Court has explicitly rejected the claimthat the Ei ghth Amendnent
prohi bits the execution of nentally retarded persons, Penry, 492
U S at 334-35, 109 S. . at 2955, Andrews argues that we shoul d
adopt the conclusion rejected by Penry because "there is now an
energi ng national consensus agai nst executing nentally retarded
persons. "% However, the fact that three states, subsequent to
Penry, have prohibited executing the nentally retarded does not
provi de evi dence of a national consensus sufficient to override the
command of Penry. Consequently, Andrews' claimis without nerit.

XVI |

Andrews rai ses various other clainms of error in his brief but
fails to argue the facts surrounding these issues or cite to
controlling |aw See Fed. R App. P. 28(a). Accordingly, we

consider those issues waived and will not address them See

44 Andrews contends that a total of five states now prohibit
execution of a person who is nentally retarded. Wen the Suprene
Court decided Penry, two states prohibited such executions. See
492 U.S. at 334, 109 S. . at 2955.
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Ednond, 8 F. 3d at 292 n.5; Yohey v. Collins, 985 F.2d 222, 224-25
(5th Gir. 1993).
XVI
For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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