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BILLY J. HALE
Pl ai ntiff-Appel al nt,
vVer sus

CARL TOMNLEY, ET AL.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Louisiana

(February 9, 1995)

Bef ore REAVLEY and DAVIS, Ci rcuit Judges, and ROSENTHAL, District
Judge. ”
Rosenthal, District Judge:

Opi ni on on Reconsi deration
This court withdraws the opinion issued in this case
dated May 3, 1994, appearing at 19 F. 3d 1068, and substitutes the

fol | ow ng:

District Judge of the Southern District of Texas,
sitting by designation.



Billy J. Hale, plaintiff below, sued fifteen |aw
enforcenment officers under 42 U S.C. § 1983, all eging conspiracy to
retaliate for Hale's exercise of his right of access to the courts;
unconstitutional search and sei zure; and the use of excessive force
during search and arrest. Each defendant filed a notion for
summary judgnent based on qualified inmmunity. The district court
granted the notions for sunmary judgnent for ten of the defendants
and dism ssed Hale's clains against them Hale appealed fromthe
summary di smssal of three of those ten defendants. The district
court denied the notions for sunmary judgnent as to five of the
def endants, who have filed interlocutory appeals based on the
qualified imunity defense.

For the reasons set out below, this court affirnms the
district court in part and reverses in part.
| . Backgr ound

In July 1985, Hale was arrested for aggravated
ki dnapping. The grand jury did not return an indictnent. Hal e
then filed a 42 U . S.C. 8 1983 lawsuit in federal court against the
head of operations of the Sheriff's Departnent in Caddo Pari sh,
Loui si ana and against an FBlI agent, alleging that the arrest had
been w t hout probable cause. In April 1988, followwng atrial, the
district court entered judgnent in favor of Hale against both
officials. That judgnment was affirnmed on appeal. Hale v. Fish,
899 F.2d 390 (5th Cr. 1990).

Hale alleges that beginning in the summer of 1988,
shortly after his successful trial, he was the target of a canpaign

by | aw enforcenent officers fromdifferent agencies to harass him



and to inplicate himin crimnal activity. The allegations as to
the events and players are set out in chronol ogi cal order bel ow.

Hal e al |l eges that the Shreveport City Police Departnent
began investigating the Sandpi per nightclub, where Hal e worked as
manager of the club's exotic dancers, starting in the sumrer of
1988. By Septenber 1991, Shreveport police officers had issued
thirty citations to Sandpi per enployees for obscenity and for
vi ol ati ons of Shreveport's drinking ordi nance. Wth one exception,
these citations were later dismssed. No other simlar
establishnment was cited for such violations during this period.
Def endants Russell Stroud ("Stroud"), E. Keith Fox ("Fox"), Larry
Townl ey ("Larry Townley") and Tom V. Hunphrey ("Hunphrey") were
officers with the Shreveport City Police Departnent.

Hale also alleges that in Novenber 1989, the Caddo-
Bossi er Narcotics Task Force ("NTF") began a narcotics
investigation into the Sandpi per. Defendants Carl Townley ("Carl
Townl ey"), a deputy with the Caddo Pari sh Sheriff's Departnent, and
PM Plumer ("Plumrer"), a deputy wth the Bossier Parish
Sheriff's Departnent, were assigned to the NTF.

Hal e al |l eges that the Caddo Parish Sheriff's Departnent
al so began i nvestigating and harassi ng hi mduring this tinme period.
In early 1990, defendant R M Fant ("Fant"), a deputy with the
Caddo Parish Sheriff's Departnent assigned to the intelligence
division, allegedly requested a forner Sandpi per dancer to find an
underage female willing to have sex with Hale so that Hal e coul d be
arrested.

On April 10, 1990, NTF agents and Shreveport police
of ficers rai ded the Sandpi per. NTF agents Carl Townl ey and Pl unmer
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participated in this raid. Shreveport police officers issued
citations for violations of the nmunicipal drinking ordinance, and
the NTF arrested four individuals on narcotics charges. Later the
sane nonth, Hale's car was stopped by Oficer Hunphrey of the
Shreveport City Police Departnent, searched, and inpounded.
In January 1991, Hale applied for and received an

official permt for a private Super Bow party at the Sandpi per.
On January 27, 1991, during the party, Shreveport police officers
rai ded the Sandpi per and cited Hale for allow ng ganbling on the
prem ses. After the citation was issued, Shreveport police
officers Stroud and Fox, acconpanied by sheriff's deputy Fant,
sumoned Hal e outside the Sandpiper. Hale alleges that after an
exchange of words, Fox beat Hale while searching himfor weapons.
Hal e al |l eges that Stroud and Fant stood by and | aughed, maki ng no
effort to stop the illegal force.

Hal e al |l eges that the follow ng day, NTF representative
Carl Townley attenpted to use an individual to set Hale up to
purchase sonme marijuana, but was unsuccessf ul

On March 15, 1991, the Sandpiper was raided by
approximately fifteen Shreveport police officers, including Stroud,
for license violations. Hale arrived at the club wth a video
canera and began filmng the raid. Hal e alleges that after he
entered t he Sandpi per, several officers, including Stroud, accosted
Hal e; arrested him handcuffed him beat his head against a table
inside the bar; forcibly jerked the handcuffs upward behind his
back, injuring his hand, wists, and thunb; and took hi m outside,

where the officers beat his head agai nst the hood of a truck.



Hal e al | eges that during many of these incidents, various
defendants nade statenents that Hale was the target of these
activities because of his prior |awsuit.

On March 27, 1991, Hale filed this section 1983 civi
rights action. Hale's conplaint alleges that the Sandpi per
i nvestigation was a conspiracy to retaliate against Hale for his
successf ul prior | awsui t; t hat sone  of the defendants
unconstitutionally searched and seized him and that sone of the
def endants used excessive force against Hale on two occasi ons.

Each of the defendants filed a notion for summary
judgnent. The district court dism ssed Hale's clains against the
follow ng ten defendants: Steve Prator, Tom Hunphrey, Kenneth
Weaver, Ted Cox, H. A Lawson, R W Vanni, Robert Schaver, Larry
Townl ey, RE. Scaife, and CA Lewis. The district court denied
Carl Townl ey and Plummer's notions for summary judgnent di sm ssing
the retaliation and conspiracy clains; denied Fox's and Stroud's
nmotions for judgnent di sm ssing the excessive force and conspiracy
clains; and denied Fant's notion for summary dism ssal of all the
clains against him These five defendants appeal the district
court's denial of their notions for summary judgnent based on
qualified i munity.

Hale filed a notion to alter or anend judgnent, seeking
to reinstate his clains against defendants Larry Townl ey, Scaife,
and Lewis. The district court denied that notion. The district
court then entered a final judgnent, pursuant to Rule 54(b),
regarding the ten officers dismssed with prejudice. Hale has

appeal ed the di sm ssal of the excessive force clains against Larry



Townl ey, Scaife, and Lewis, and the dism ssal of the conspiracy
cl ai m agai nst Lew s.

Because this case is on appeal froma sumary | udgnent
nmotion, we reviewthe record de novo, exam ning the evidence in the
light nost favorable to the nonnobvant. Pfannstiel v. Gty of
Marion, 918 F.2d 1178, 1183 (5th Cr. 1990). Appel lants w |
prevail if they have denonstrated that there were no genui ne i ssues
of material fact and that they are entitled to summary judgnent as
a matter of law. Anderson v. Liberty Lobby, Inc., 106 S. C. 2505,
2510 (1986); Fed. R Civ. P. 56(c).

I1. Denial of the Oficers' Mtions for Summary Judgnent

The qualified imunity analysis is a famliar one. The
first step is to determ ne whether the plaintiff has alleged the
violation of a constitutional right. Siegert v. Glley, 111 S. C.
1789, 1793 (1991); Wite v. Taylor, 959 F.2d 539 (5th Cr. 1992).
If plaintiff has alleged a constitutional violation, the next step
is to decide if the right was clearly established at the tinme the
chal | enged conduct occurred and whet her t he defendant's conduct was
obj ectively reasonable. Brewer v. WIkinson, 3 F.3d 816, 820 (5th
Cr. 1993); Spann v. Rainey, 987 F.2d 1110, 1114 (5th Cr. 1993).

The deni al of summary judgnent on the basis of qualified
immunity is wthin the small class of cases subject to
interlocutory appeal. Mtchell v. Forsyth, 105 S. C. 2806, 2816
(1985). An appellate court has jurisdiction to review an
interlocutory denial of qualified imunity only to the extent that
it "turns on an issue of law." | d. Factual allegations are
exam ned to determ ne whet her they would be sufficient, if proven,
to establish a violation of clearly established law. Lanpkin v.
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City of Nacogdoches, 7 F.3d 430, 431 (5th Cr. 1993). |If disputed
factual issues material to qualified imunity are present, the
district court's denial of sunmary judgnent sought on the basis of
qualified immunity i s not appeal able. Feagley, 868 F.2d 1437, 1439
(5th Cr. 1989); Ceter v. Fortenberry, 882 F.2d 167, 169 (5th Cr
1989) .

A Excessive Force

1. Significant Injury: Fox, Stroud, and Fant

Shreveport police officers Fox and Stroud and sheriff's
deputy Fant claimthat the district court erred in denying their
summary judgnent notions because Hale did not satisfy the
"significant injury" requirenent for his excessive force clains.
Hale alleged that during the January 27, 1991 raid on the
Sandpi per, Stroud summoned Hale outside "to talk."” Stroud was
acconpani ed by Fox and Fant. Hale |eaned on the bunper of Fox's
car. Fox, who was sitting inthe car, told Hale to get off the car.
Hal e backed away fromthe car and yell ed an obscenity at Fox. Fox
got out of the car and asked Stroud whet her Hal e had been searched.
Fox then sl amed Hal e against the car, in front of Stroud and Fant,
ki cked Hale, ramed his fist into Hale's testicles, and repeatedly
tried to smash Hale's head into the car. Hal e all eged that he
suffered bruises, swollen testicles, and had difficulty in wal ki ng
and in noving his neck.

Hal e's all egations as to the March 15, 1991 incident are
that a nunber of officers, including Stroud, rushed Hale,
handcuffed him twi sted his right hand and arm threw hi magai nst
a table, beat his head against a table, took hi moutside, and beat
his head against a truck. Hale alleges that his wists bled,
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blistered, and were swollen for two weeks, and that his right thunb
and wist were permanently danmaged. Hale alleges that Stroud both
participated in the use of excessive force and stood by w thout
interfering while other officers beat Hale.

The constitutional standard applied by the district court
requi red proof that the officials' actions caused a "significant
injury." Johnson v. Mrel, 876 F.2d 477 (5th G r. 1989) (en banc)
(per curianm). This court has stated that the failure to allege a
"l'asting harm is not fatal to an excessive force claim Luciano
v. @lindo, 944 F.2d 261, 264 (5th Cr. 1991). Bleeding cuts and
swel ling have been held legally "significant injuries" when they
were intentionally inflicted in an unprovoked and vindictive
att ack. diver v. Collins, 914 F.2d 56, 59 (5th Cr. 1990).
Hal e' s factual allegations, if proven, would be sufficient to state
a claimfor a legally significant injury. Johnson, 876 F.2d at
480.

The next issue for the qualified imunity analysis is
whet her an objectively reasonable |aw enforcenent officer would
have known that the degree of force used was excessive in relation
to the need for action. |In examning the objective reasonabl eness
of the officers' conduct, this court is to apply the standards in
effect at the tine the conduct took place. Rankin, 5 F.3d at 108;
Luci ano, 944 F.2d at 264-65. Under those standards, Hal e nust show
a significant injury which resulted directly and only fromthe use
of force that was clearly excessive to the need, and which was
obj ectively unreasonable. Johnson, 876 F.2d at 480.

The sunmary judgnent record shows di sputed i ssues of fact
material to whether the officers' conduct was objectively
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reasonable in |ight of the surrounding circunstances. Hale alleged
that he did not resist or threaten the officers on January 27,
1991, and that Fox beat Hale w thout justification. Hal e al so
present ed pl eadi ngs and summary judgnent evi dence that he did not
threaten or resist the officers on March 15, 1991, and that he was
beaten after he arrived at the raid wth a video canera.

The officers presented a nmuch different version of both
occurrences. The officers disputed the lack of provocation;
asserted that the officers reasonably perceived that Hale
t hreatened them and disputed the degree of force actually used.
The denial of summary judgnent based on these disputed nmateri al
fact issues is not appeal abl e.

2. Bystander Liability

Caddo Parish deputy sheriff Fant argues that the district
court erredinrefusing to grant Fant's notion for summary judgnent
because Fant cannot be |iable as a bystander for violations of the
Fourth Amendnent.

The district court correctly held that an officer who is
present at the scene and does not take reasonable neasures to
protect a suspect fromanother officer's use of excessive force may
be |iable under section 1983. Harris v. Chanclor, 537 F.2d 203,
205-06 (5th Cir. 1976); Smith v. Dooley, 591 F. Supp. 1157, 1168
(WD. La. 1984), aff'd, 778 F.2d 788 (5th Gr. 1985); see also
Gaudreault v. Municipality of Salem Mass., 923 F.2d 203, 205 n.3
(st Cir. 1990), cert. denied, 111 S. C. 2266 (1991). The fact
t hat Fox and Fant were fromdifferent | aw enforcenent agenci es does
not as a matter of lawrelieve Fant fromliability for afailureto
i ntervene. Chanclor, 537 F.2d at 205-06.
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Viewing the allegations and summary judgnent evidence
nost favorably to Hal e, the summary judgnent evi dence rai ses a fact
issue as to whether Fant had a reasonabl e opportunity to realize
the excessive nature of the force and to intervene to stop it.
Hal e al l eged that during the January 27, 1991 raid, Fant stood by
and | aughed as Fox slanmmed Hal e against the car; rammed his fist
into Hale's testicles; and repeatedly tried to slam Hale's head
into the car. Hale also alleged that Stroud and Fant vyelled
encour agenent at Fox. This evidence is sufficient to create a
genui ne i ssue of material fact regardi ng Fant's acqui escence in the
al | eged use of excessive force. See, e.g., MQrter v. Cty of
Atlanta, Ga., 572 F. Supp. 1401, 1415-16 (N.D. Ga. 1983), appeal
di sm ssed, 724 F.2d 881 (11th Gr. 1984).

B. The First Amendnent C ains

The district court held that, taking Hale's allegations
as true, Hale stated a claim against Carl Townl ey, Plumrer, and
Fant for violating his constitutional right of access to the
courts, free of retaliation. The |aw enforcenent officers argue
that under the standards applicable during the tinme of the
chal | enged conduct, there was not a clearly established right of
access to the courts, free of retaliation.

An official's conduct is protected by qualified inmmunity
if, inlight of legal rules that were clearly established at the
time of the action, it was objectively reasonable. A
constitutional right is clearly established if "in light of pre-
existing law the wunlawfulness [of the alleged conduct is]
apparent."” Anderson v. Creighton, 483 U S. 635, 640 (1987). This
is true even if the "very action in question” had not then been
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held to be a constitutional violation. 1d. at 640; see al so Spann
v. Rainey, 987 F.2d at 1114-15. "Put another way, officials nust

observe " general, well-devel oped | egal principles. Doe v. Tayl or
| ndep. Sch. Dist., 15 F. 3d 443, 455 (5th Cr.) (citation omtted),

cert. denied sub nom Lankford v. Doe, 115 S. Q. 70 (1994)

The Fifth Crcuit has recently examned the right of
access to the courts in the context of qualified inmunity. I n
Foster v. Gty of Lake Jackson, 28 F.3d 425 (5th GCr. 1994), the
court held that a claimthat city officials concealed information
during discovery inacivil suit was barred by qualified i munity.
The court rested its holding on the ground that in 1988, there was
no clearly established constitutional right to litigate free of
di scovery abuses. 1d. at 430.

Foster held that the right of access to courts, at |east
as it was clearly established in 1988, was the facilitative right
toinstitute a suit without official resistance, blocks, or del ay
tofiling. I1d. The court stated that even if a nore broadly based
ri ght had devel oped by 1994, it did not exist in 1988, which is the
time when the alleged conduct at issue in this case began.

Here, the clainmed violationis not official resistanceto
filing alawsuit. Rather, the clained violationis that after Hale
had filed and won a suit challenging |aw enforcenent officials,
w thout official inpedinment or interference, he was retaliated
agai nst for his successful litigation.

In Crowder v. Sinyard, 884 F.2d 804, 813 (5th G r. 1989),
cert. denied, 110 S. C. 2617 (1990), the court recognized that
"courts have held that if state officials in sone way retaliate
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agai nst an individual for seeking redress through the courts, they
have violated that person's right of access to the courts.”
Crowder, 884 F.2d at 813 n.9 (citations omtted).!? However,
because the Fifth Circuit was not faced with a claimof retaliation
for prior litigation, but rather wwth a claimof interference with
the right of access to the courts, it was not required to decide
the contours of such a right or whether it was "clearly
est abl i shed. "?2

The Court in Anderson cautioned that "the right the
official is alleged to have violated nust have been “clearly
established in a nore particularized, and hence, nore relevant,
sense: The contours of the right nust be sufficiently clear that
a reasonable official would understand that what he is doing
violates that right." Anderson, 483 U S. at 640.

Hal e alleged that Carl Townley, Plumrer, and Fant took
actions in retaliation for Hale's earlier |awsuit. The proper
inquiry in this case is whether, in 1988, it was reasonable for
Carl Townl ey, Plumrer, and Fant to have known that their conduct,

i f undertaken for the subjective purpose of retaliating for the

! The Fifth Circuit stated: "W cite these cases as
general background and do not have occasion to approve or
di sapprove of their respective holdings.” Crowder, 884 F.2d at
813 n. 9.

2 In Crowder, the plaintiffs alleged that by causing or
allowing plaintiffs' property seized during a search to be
physically renoved to another state, the defendants interfered
wth the plaintiffs' right of access to the courts —
specifically, with their ability to use the court systemto
recover the property. The plaintiffs in Crowder did not allege
that they were victins of retaliation for exercising their right
of access to the courts. Nor did the plaintiffs claimthat the
def endants had attenpted to cover up facts critical to the
plaintiffs' lawsuits. Based on those facts, the court held that
the plaintiffs did not state a constitutional claim
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successful prosecution of a prior lawsuit, violated the First
Amendnment .

There is no constitutional right to be free fromoffici al
investigation. U S. v. Alibhai, 939 F.2d 244, 249 (5th G r. 1991)
(citation omtted), cert. denied, 112 S. Q. 967 (1992). The
district court held that there was no evidence to support the
conclusion that the investigation by or tactics of Carl Townl ey and
Pl unmer had violated Hale's Fourth Anmendnent rights.

As it was clearly established in 1988, the right of
access to the courts was |limted to a facilitative right to
institute a suit without official inpedinent. Foster, 28 F.3d at
430. No broader right was established. I1d. This court holds that
at the time of the conduct at issue, the constitutional tort of
retaliation against an individual for having filed and won a
| awsuit was not so clearly established that a reasonable official
woul d understand that actions taken with this intent violated the
First Anmendnent. Accordingly, the district court's denial of
summary judgnent as to Hale's First Amendnent retaliation clains
agai nst Carl Townl ey, Plummer, and Fant is reversed.

C. Conspi racy

The district court held that there was a genui ne i ssue of
fact as to whether Carl Townl ey, Plumrer, Fant, Fox, and Stroud
conspired to retaliate against Hale for exercising his First
Amendnent right of access to the courts. A conspiracy may be
charged under section 1983 as the | egal nmechani smthrough which to
inpose liability on all of the defendants w thout regard to who

commtted the particular act, but "a conspiracy claim is not
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actionable wthout an actual violation of section 1983."
Pfannstiel, 918 F.2d at 1187 (citations omtted).

In Pfannstiel, the court found that when each state
action alleged to have harned the plaintiffs was determ ned to be
qualifiedly i mune, there was no need to reach the i ssue of whet her
a conspiracy existed to engage in those actions. |d. at 1187-88.
Simlarly, in this case, all officers alleged to have violated
Hal e's First Amendnent rights are entitled to qualified i munity.
Therefore, the conspiracy claimis not actionable. The district
court's denial of summary judgnent as to the conspiracy clains
agai nst Carl Townl ey, Plummer, Fant, Fox, and Stroud is reversed.
I11. Hale' s Appeal

Hal e appeals fromthe district court's grant of summary
judgnent and refusal to alter or anmend the judgnent dism ssing
defendants Larry Townl ey, Scaife, and Lews. This court affirns
the district court as to Lewi s but reverses as to Larry Townl ey and
Scai f e.

Hale admts that he presented no summary | udgnent
evi dence to showthat Lewi s had been i nvol ved i n t he Sandpi per raid
on March 15, 1991. Hal e argues that there was evidence in the
def endants' summary j udgnent exhi bits that Larry Townl ey and Scai fe
were involved in that raid.

Upon review of the record, this court also finds that the
district court did not err in denying Hale's notion to alter or
anmend the summary judgnent granted in favor of Lewis, but did err
as to Larry Townl ey and Scaife. A district court has considerable
di scretion in deciding whether to grant or deny a notion to alter
a judgnent. Edward H Bohlin Co., Inc. v. Banning Co., Inc., 6
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F.3d 350, 355 (5th Cr. 1993). The district court nmust strike the
proper bal ance between the need for finality and the need to render
just decisions on the basis of all the facts. 1d.

I f a party seeks to upset a summary judgnent on the basis
of evidence that was not tinely presented, the district court nust
bal ance the followi ng factors: (1) the reasons for the failure to
file the evidence in a tinely fashion; (2) the inportance of the
evidence to the noving party's case; (3) whether the evidence was
avai l abl e before the summary judgnent decision was made; and (4)
the likelihood that the non-noving party will suffer prejudice if
the notion to alter is granted. Lavespere v. Niagara Machine &
Tool Works, Inc., 910 F.2d 167, 174 (5th Gr. 1990), cert. deni ed,
114 S. &. 171 (1993); see also Waltman v. International Paper Co.,
875 F.2d 468, 473 (5th Cr. 1989).

There was original and supplenental summary judgnment
evidence identifying Larry Townley and Scaife as two of the
of ficers who participated in, and used excessive force during, the
March 15, 1991 "raid." The district court abused its discretion by
denying the notion to alter the judgnent dism ssing the excessive
force clains against Larry Townl ey and Scai fe.

Hale's untinely evidence of Lew s's involvenent, which
included that Lewis pointed Hale out to another officer and that
Lews admtted that he saw a "scuffle" occurring, is insufficient
to raise a genuine issue as to whether Lewis violated Hale's
constitutional rights. Because all officers alleged to have
violated Hale's First Amendnent rights are entitled to qualified

immunity, the conspiracy claim against Lewis is not actionable.

-15-



This court affirns the dismssal of the excessive force and
conspiracy clains against Lew s.
' V.  Concl usi on

This court DI SM SSES t he appeal of Stroud, Fox, and Fant
from the district court's denial of summary judgnent based on
qualifiedinmunity; REVERSES the district court's denial of summary
judgnent as to the First Amendnent clains against Carl Townl ey,
Pl unmer, and Fant; REVERSES the district court's denial of sunmary
judgnent as to the clai ns agai nst Carl Townl ey, Plumer, Fant, Fox,
and Stroud for conspiracy to violate Hale's right of access to the
courts; REVERSES the district court's order granting summary
judgnent dismssing Larry Townley and Scaife; and AFFIRVS the
district court's order granting summary judgnent as to Lewis. This
case is REMANDED to the district court for further proceedings
consistent with this opinion.

DISM SSED in Part; AFFIRVED in Part; REVERSED in Part;

Case Renmanded.
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