United States Court of Appeals,
Fifth Grcuit.
No. 93-3815.

FEDERAL DEPGCSI T | NSURANCE CORPORATI ON, as Manager of the Federal
Savi ngs & Loan Insurance Corporation Resolution Fund, Plaintiff-

Appel | ant,

V.

Peter E. DUFFY and New Engl and | nsurance Conpany, Defendants-
Appel | ees.

NEW ENGLAND | NSURANCE COWVPANY, Pl aintiff-Appell ee,
V.
FEDERAL DEPGCSI T | NSURANCE CORPORATI ON, as Manager of the Federal
Savi ngs & Loan | nsurance Corporation Resolution Fund, |ntervenor-
Def endant - Appel | ant.
March 9, 1995.

Appeals from the United States District Court for the Eastern
District of Louisiana.

Before SMTH and EMLIO M GARZA, Circuit Judges, and STAGG !
District Judge.

TOM STAGG, District Judge:

The Federal Deposit Insurance Corporation ("FDI C') appeals
fromthe district court's grant of summary judgnent in favor of
appel | ee, New Engl and | nsurance Conpany ("New England"). For the
reasons set forth below, we affirm the judgnent of the district
court.

FACTS
| . PROCEDURAL HI STORY.

This case has a convoluted procedural history and has been
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ruled on by a panel of this court tw ce before on other aspects of
the litigation. The decision now on appeal involves three rulings
issued in tw prior trials. The first ruling was in an action
comenced on Novenber 21, 1986 by the Federal Savings and Loan
| nsurance Corporation ("FSLIC') against John Mrahat, the law firm
of Mmhat & Duffy, and New Engl and | nsurance Conpany. The firm of
Mmahat & Duffy was conposed of five partners—ohn Mrahat, Peter
Duffy, Marvin Opotowsky, Vallerie Oxner, and Annabel | e WAl ker, and
two associ ates—Noel Vargas and N. El eanor G aham New Engl and
i ssued a professional liability policy to Mmhat & Duffy for the
period during which the alleged wongdoi ng occurred.

The FSLIC s suit alleged that John Mmhat and his law firm
commtted legal nalpractice and breached fiduciary duties by
advising GQulf Federal Savings and Loan ("Qulf Federal") to nake
|l oans in violation of federal regul ations. There was evi dence t hat
Mmahat advised Qulf Federal to disregard federal |aw concerning
limtations on loans to one borrower regulations, even after
war ni ngs by the Federal Honme Loan Bank Board. The evi dence at
trial indicated that Mmhat encouraged these | oans to generate fees
for his firm The jury found that Mmhat and Mmhat & Duffy had
commtted mal practice and breached fiduciary duties owed to Qulf
Federal . Danages of $35 million were awarded.

The question of insurance coverage was reserved for the court,
and the district court ruled on Decenber 28, 1988 that the policy
of insurance issued to Mmhat & Duffy by New England did not

provi de coverage for the $35 mllion judgment. That ruling was



based on an exclusion in the policy for any claim"that results in
a final adjudication that any Insured has commtted a di shonest,
fraudul ent or malicious act, error, omssion or personal injury
wth deliberate purpose and intent." This court affirned the
district court's ruling in FDIC v. Mmhat, 907 F.2d 546 (5th
Gir.1990).

The second ruling occurred several nonths later in an action
in which the FDIC, as successor to the FSLIC, brought suit agai nst
Peter Duffy and New Engl and, seeking to recover from Duffy his
virile share of the $35 mllion judgnent. The district court
di sm ssed the suit sua sponte based on a finding of res judicata.
The FDI C appeal ed that ruling, and a panel of this court reversed
and remanded in FDICv. Mmhat, 960 F.2d 1325 (5th Cr.1992). This
court reasoned that in the subsequent suit against Duffy, the FD C
merely sought to collect an existing judgnent in its favor.
Mrahat, 960 F.2d at 1329. Accordingly, the suit did not require
readj udi cati on of the mal practice claimand thus was not barred by
res judicata.

Foll ow ng the remand, New England filed a notion for summary
j udgnent, which was granted by the district court. That third
ruling is now on appeal before this court.

1. THE DI STRICT COURT' S RULI NG AND THE | NSURANCE POLI CY

The district court granted summary judgnent based on four
grounds: 1) the New England policy is void ab initio because of
material m srepresentations of the risk; 2) the policy does not

provide coverage for the judgnent based on a "prior acts”



excl usi on; 3) the FDIC has no standing to raise waiver as a
defense in this case; and 4) there was no wai ver by New Engl and.

A. THE DI STRICT COURT'S CONCLUSION THAT THE PCLICY IS VOD AB
INITIO

The application for insurance answered by Mrahat & Duffy
contained the foll ow ng question:
|s the proposed insured aware of any prior incident, act,
error or omssion which there is reason to suppose m ght fal
within the scope of the proposed insurance?
Section II11(E) of policy. Preceding the signature line of the
application is the foll owm ng paragraph:
The applicant declares that to the best of his know edge of
all persons to be insured the statenents set forth herein and
in any attachnments nade hereto are true and no material facts
have been suppressed or m sstated.
The application defines "applicant" as "all Lawyers associated with
the firm" New Engl and successfully argued to the district court
that the finding of | egal mal practice and breach of fiduciary duty
agai nst Mmhat concl usi vely established that he was aware of "prior
acts" which mght fall within the scope of the New Engl and policy.
Therefore, a material msrepresentation was nade when Mmahat &

Duffy answered "no" to Section |11l (E)

B. THE DI STRI CT COURT"' S FI NDI NG THAT THE JUDGVENT WAS EXCLUDED FROM
COVERAGE UNDER THE POLI CY

Alternatively, the district court found that coverage was
excl uded by Section |, subparagraph I(A)(2)(b)(ii) of the policy.
This section was entitled "INSURI NG CLAUSES' and stated that the
policy provided coverage for prior acts only if, prior to the
comencenent date of the policy, "the firmls managenent conmttee
or governing body, howsoever designated, or any nenber thereof
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designated in the application, had no reasonable basis to believe
that any Insured had breached a professional duty." The district
court concl uded that Mmahat was on the managenent commttee of the
firmand was a partner designated in the application for coverage.
Accordi ngly, his know edge that he had breached a professional duty
caused the judgnent to be excluded from coverage. ?
C. THE DI STRI CT COURT' S RULI NGS ON WAI VER

The district court rejected the FDIC s argunent that New
Engl and had waived its right to assert the defenses of materia
m srepresentati on and non-coverage agai nst Duffy. This conclusion
was based on the district court's finding that Louisiana | aw hol ds
that a third party not in privity to a contract |acks standing to
argue that one of the parties to the contract waived its rights
under the contract. Alternatively, the | ower court found that New
Engl and's actions in this case did not constitute waiver.?3

ANALYSI S

| . DCES THE FDI C HAVE STANDI NG TO RAI SE THE | SSUE OF WAl VER?

We review the district court's award of sunmmary judgnment de
novo. MacDonald v. Monsanto Co., 27 F.3d 1021, 1023 (5th
Cir.1994); FDICv. Mers, 955 F.2d 348, 349 (5th Gir.1992).

The FDI C argued to the district court that New Engl and had

wai ved its defenses of material msrepresentation and excl usion

2The policy defined "insured" as Mmhat & Duffy and any
enpl oyee, partner, officer, or director of the firm

3As will be discussed |ater, we do not reach the issue of
wai ver and, accordingly, express no opinion with respect to the
correctness of the district court's ruling on the issue.
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fromcoverage. The district court reasoned that because the FD C

was not party to the insurance contract, it had no standing to
raise the issue of waiver. 1In so finding, the court relied on the
Louisiana Direct Action Statute and several cases. The court
concluded that in limted cases of post-claim breaches of an

i nsurance policy, aninjured third party has standing to sue. The
district court reasoned that because New Engl and's defenses of
material m srepresentati on and excl usion under the policy rely on
acts that occurred before the policy was entered into, there was no
st andi ng.

The district court anal ogi zed the situation to cases invol ving
whet her causes of action were available to third parties rather
than whether a third party could argue that the insurer waived a
defense to the policy. New Zeal and Ins. Co. v. Holloway, 123
F. Supp. 642 (WD. La. 1954) nmerely f ound t hat materia
m srepresentations void the policy ab initio, even with respect to
i nnocent third parties who have been injured. Randall v. Lloyd's
Underwiter's, 602 So.2d 790 (La. App. 4th Cr.1992) concl uded that
a third party not in privity to the insurance policy could not
mai ntain an action in contract against the insurance conpany.
Harrel son v. La. Pacific Corp., 434 So.2d 479 (La. App. 2d G r. 1983)
simlarly held that absent privity, an insurance conpany can not
take advantage of a plaintiff's waiver of his rights against a
separate insurance conpany. Finally, Quillory v. @ilf South
Beverages, Inc., 506 So.2d 181 (La.App. 5th G r.1987) found that a

third party could not obtain penalties and attorneys' fees froman



i nsurance conpany for arbitrary refusal to pay a claim The court

reasoned that the authority for an award of attorney's fees was a
statutory provision that provided that the i nsured coul d obtain the
f ees.

Contrary to the foregoing situations, the Louisiana Direct
Action Statute creates a right of action in favor of an injured
third party against the insurer of the wongdoer. La.R S. 22:655
("The injured person ... shall have a right of direct action
against the insurer...."); Shockley v. Sallows, 615 F.2d 233, 238
(5th Cr.), cert. denied, 449 U S. 838, 101 S.C. 113, 66 L. Ed. 2d
44 (1980). The Shockley court stated that:

Def endant insists that there was no "privity" between the
insurer and the plaintiff. Wen "privity" was a talismanic
word, courts recogni zed that an enforceable right in a third
party beneficiary mght be created by statute. That is
preci sely what the Loui siana Legislature did. The statute, by
its terns, is a part of the policy and creates a contractual
relationship which inures to the benefit of any and every
person who mght be negligently injured by the insured as
conpletely as if such injured person had been specifically
named in the policy.

Shockl ey, 615 F.2d at 238, citing D xon v. Shockley, 356 So.2d 96
(La. App. 1st Cir.1978).

We conclude that the district court erred in finding that the
FDIC did not have standing to raise the issues of waiver and
m srepresentation. Accordingly, the judgnent of the district court
is reversed with respect to this issue.

1. WAS THERE A KNOW NG WAl VER BY NEW ENGLAND?
Because the district court addressed the i ssue of whet her New
Engl and had waived its rights under the policy, we address this

issue. The FDIC argues that the handling of other clains by New
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Engl and operated as a waiver of its defenses to the policy.

VWaiver is the "intentional relinquishnment of a known right,
power, or privilege." Steptore v. Msco Constr. Co., 643 So.2d
1213, 1216 (La.1994); See also Tate v. Charles Aquillard Ins. &
Real Estate, Inc., 508 So.2d 1371, 1373 (La.1987). Reliable proof
of waiver is necessary, and the burden is on the party claimng
wai ver to establish its existence. Tate, 508 So.2d at 1375. The
district court concluded that the only acts by New Engl and which
would be relevant to waiver in this case were New England' s
handl ing of the Duffy claim Both Duffy and Opotowsky testified in
deposition that New Engl and did not comunicate to themthat it was
wai vi ng any defenses. Moreover, New England did not provide a
defense to Duffy. The district court also noted that in the
previ ous Mrahat case, New England issued a letter that indicated
that it was reserving its rights.

The FDIC argues that New England has been a party to this
litigation since 1986, and that Mmhat was adjudged to have been
di shonest in 1988. However, New England did not raise the defense
that the policy was void until 1992, and it did not send a letter
reserving its rights to assert that defense until 1993. The FDI C
points to New England's statenent in the second Mmhat trial that
it was "putting an end tothe litigation wi thout reservation of any
cl ai ns agai nst any of its insureds, except as regards the appeal of
the Phase | judgnent." The FDI C al so notes that New Engl and has
continued to pay clainms under the policy, which is inconsistent

Wth its position that the policy is void ab initio.



W agree with the district court that New England did not
wai ve its defenses under the policy. Conduct in paying one claim
under a policy does not prevent the insurer fromraising defenses
to the policy. Monju v. Continental Cas. Co., 487 So.2d 729, 732
(La. App. 5th Gr.1986). La.R S. 22:651 specifically provides that
the following acts by an insurer do not constitute a waiver under
any provision of a policy:

(1) Acknow edgnent of the receipt of notice of l|oss or
cl ai munder the policy.

(2) Furnishing fornms for reporting a loss or claim for
giving information relative thereto, or for making proof of
| oss, or receiving or acknow edgi ng recei pt of any such forns
or proofs conpleted or inconpleted.

(3) Investigating any |oss or clai munder any policy or
engagi ng i n negotiations | ooking toward a possi bl e settl enent
of any such loss or claim

La.R S. 22:651. In 1986 New England sent a letter reserving its
rights under the policy. The FDI C seeks to nmake the distinction
that the letter never stated that New England reserved its rights
to void the policy, but we conclude that no such techni cal | anguage
is required. The insureds and the FDIC were aware that although
New Engl and was providing a defense for its insureds, it denied
liability. The judgnent of the district court is affirmed on this
i ssue.
I11. I'S THE POLICY VOD AB INITIO ?

Under Louisiana law, an insurance policy is null fromits
inception if a material "oral or witten msrepresentation or

warranty [is] made in the negotiation of an i nsurance contract, by

the insured in his behalf ... [if] the msrepresentation or



warranty is nmade with the intent to deceive" or if it would have
affected the insurer's decision to proceed with the contract or
wth the rate. Mazur v. Gaudet, 826 F.Supp. 188, 193
(E.D. La.1992), citing Estate of Borer v. Louisiana Health Service
& Indemity Co., 398 So.2d 1124, 1125 (La.1981); see also
La. Rev. Stat. 22:619.4 The district court concluded that the
insured's negative answer to Section III(E) of the insurance
application regarding prior acts was a material m srepresentation
made with the intent to deceive. FD Cv. Duffy, 835 F. Supp. 307,
314 (E. D. La.1993). Specifically, the court noted that the jury
verdi ct finding that Mmhat had conmtted nmal practice and breached
his fiduciary duty was bi ndi ng upon the FDI C, and thus the FDI C was
judicially estopped from argui ng otherw se. Id.

In essence, the district court ruled that the jury verdict
that Mmhat commtted intentional acts to gain nonetary advant age
for his law firmnegated the necessity of a factual inquiry on the

i ssue of whether Mmhat intended to deceive.® The district court

“La. R 'S. 22:619(A) provides that: "Except as provided in
Subsection B of this Section and R S. 22:692, and R S. 22:692.1
no oral or witten msrepresentation or warranty nade in the
negotiation of an insurance contract, by the insured or in his
behal f, shall be deened material or defeat or void the contract
or prevent it attaching, unless the m srepresentation or warranty
is made with the intent to deceive." (enphasis added).

°The district court also noted that Mrahat hinself never
signed the application. The applicant for the insurance was the
law firmof Mmhat & Duffy, and Marvin Opot owsky signed the
application as a partner of the firm Section III(E), the
gquestion at issue, is phrased wth respect to whether the
"insured" is aware of any prior incident. The applicant, by
signing the form declares "that to the best of his know edge of
all persons to be insured the statenents set forth herein and in
any attachnents nade hereto are true and no material facts have
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stated that:

The Court ... has no hesitancy under the undisputed facts in
concluding that the m srepresentation regarding prior acts in
the application for coverage by and on behal f of the partners
of M& D was material to the risk, was false, and was nade
wth intent to deceive for the purpose of securing insurance
coverage. The Court is further of the opinion that based upon
the undisputed facts, no reasonable trier of fact could
concl ude ot herw se.

The findings of intentional dishonest acts in the final
j udgnent of the Mmahat case are binding upon the FDIC, so as
to preclude it from relitigating issues resolved by that
judgnent. The doctrine of judicial estoppel precludes a party
in alegal proceeding fromasserting a position contrary to a
position taken by the party in a prior proceeding.

It woul d be nost unusual if not unprecedented for a court to
find that a person did not have actual know edge of his own

i ntentional dishonest acts. The law of this case is that
Mrahat, an i nsured under the New England policy, prior to the
application for professional liability coverage i n Novenber of

1985 comm tted intentional dishonest acts fromwhich both he
and M & D benefitted. This Court's prior findings of fact in
Mrahat case |ead to but one reasonabl e conclusion, that John
Mrmahat had know edge of these prior "dishonest" acts, and
thus, it was falsely represented in the application that the
applicant (i.e., which by definition included all Lawers
associated wwth the firm) were not aware of any prior incident
which there is a reason to suppose mght fall within the scope
of the proposed insurance (i.e., professional liability

been suppressed or msstated." The "applicant” is defined to

i ncl ude each | awyer associated with the firm Opotowsky

acknow edged that he understood that his signature was nmade on
behal f of the entire firm FD Cv. Duffy, 835 F. Supp. at 311, n.
9.

The district court cited Mazur v. CGaudet, 826 F. Supp.
188 (E.D.La.1992) for the conclusion that the insurance
policy issued by New Engl and shoul d not be applied
separately to each insured. Because there was no
severability clause in the contract, the policy was void as
to all insureds as opposed to those involved in wongdoi ng.
We adopt the district court's reasoning on the severability
issue. FDICv. Duffy, 835 F. Supp. at 315-16.
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cover age) .

FDICv. Duffy, 835 F. Supp. at 314-15. The district court concl uded
that a finding that Mmahat was intentionally dishonest in his
dealings with Gulf Federal was sufficient to establish as a matter
of law that he intended to deceive New England by answering the
"prior acts" question in the negative.

The FDI C argues that this ruling was erroneous, as the issue
of whether an insured acted with the intent to deceive necessarily
involves a factual inquiry. The FDIC argues that the proper
question i s whet her Mmahat i ntended to decei ve by answeri ng Section
11 (E) in the negative.

The FDIC is correct that the jury did not find that Mmhat
i ntended to deceive by filling out the application. But, as noted
by the district court and a previous panel of the Fifth Crcuit,
the FDIC was not content to rest on a pure legal nalpractice
theory, instead choosing to pursue its theory of breach of
fiduciary duty.S? In so doing, it placed before the jury the
gquestion of whet her Mrmahat intentionally commtted a di shonest act.

Under Louisiana law, a cause of action for breach of

An earlier panel of this court noted that:

But, as the district court correctly pointed out, FD C
"was not content to rest its case on whether Mmahat and
his firmwere guilty of mal practice solely because of

i nproper advice.... Rather, [FDIC] included inits
argunent and evidentiary presentation to the jury the
claimthat Mmhat and his firm breached their fiduciary
duties as | awers because of actions taken to generate
fees." We will not |let FDI C undo what it has w ought.

Mrahat, 907 F.2d at 553.
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fiduciary duty "requires proof of fraud, breach of trust, or an
action outside thelimts of the fiduciary's authority." Gerdes v.
Estate of Cush, 953 F.2d 201, 205 (5th G r.1992).

The dom nant characteristic of afiduciary relationshipis the

confidence reposed by one in the other and [a person]

occupying such a relationship can not further his own

interests and enjoy the fruits of an advantage taken of such

a relationship. He nust make a full disclosure of all

material facts surrounding the transaction that m ght affect

the decision of his principals.
Pl aquem nes Parish Conmin Council v. Delta Devel opnent Co., Inc.,
502 So.2d 1034, 1040 (La.1987). In this case, the jury found that
Mmahat's failure to disclose that he was acting for the benefit of
his law firm amounted to a breach of fiduciary duty. The
definition of breach of fiduciary duty in Louisiana requires that
the act constituting the breach be intentional. As noted by the
district court, a person is necessarily aware of his intentional
acts. Accordi ngly, we conclude that the jury verdict declaring
t hat Mrahat breached his fiduciary duty is dispositive on the issue
of intent to deceive.’

CONCLUSI ON.

After concluding that the New England policy was void ab

initio because of material msrepresentations of the risk, the

district court went on to find that a separate exclusion in the

policy precluded coverage for the acts of Mmhat in this instance.

"W al so note that this court has already affirned the
district court's finding that the verdict agai nst Mrmahat was
excl uded from coverage based on the exclusion in the policy for
any claim"that results in a final adjudication that any |Insured
has coommtted a di shonest, fraudulent or malicious act, error,
om ssion or personal injury with deliberate purpose and intent."
Mrahat, 907 F.2d at 553.
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The district court then found that the FDIC did not have standing
to raise the i ssue of waiver, but that, in any event, there was no
wai ver by New Engl and. Because the first rationale for the
district court's ruling is dispositive of this case, we need not
address appellant's renmaining argunents. The ruling of the

district court is AFFl RVED
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