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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before JONES and DeMOSS, Circuit Judges, and BUNTQN, ™ District
Judge:

BUNTON, District Judge.

Leonce M Il er appeals the district court's dismssal of his
negli gence action against the United States, claimng the court's
finding that his injuries arose during the course of activity
incident to his mlitary service was erroneous as a matter of | aw.
Because we agree with the district court's conclusion that it
| acked subject matter jurisdiction over Mller's clainms, we affirm
t he di sm ssal

| . Facts

MIler received an appointnent to the United States Nava
Acadeny in Annapolis, Maryland, in March of 1991. As required, he
reported to the Acadeny on July 9, 1991, and began participationin
the Acadeny's orientation program as a "plebe,” an incomng

freshman m dshi pman. The orientation program is called "plebe
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sumer"” and i s the begi nning of the process of training m dshipnen
to becone Navy officers. During the training, plebes are taught
basic skills in seamanship, navigation, sailing and small boat
handl i ng, si gnal i ng, infantry drill, and smal | arns
famliarization. Pl ebes are subject to rigorous physical and
mental demands in an effort to develop their |eadership ability,
nmotivation, integrity, and physical skills and strength.

During the course of the program on July 23, Mller was
i njured when the boomof a |l aser sail boat struck himin the back of
t he head, knocking hi munconscious. He was subsequently admtted
to the National Naval Medical Center in Bethesda, Maryland, where
he was di agnosed with "conversion disorder.” |In August of 1991,
M Il er was categorized by a Navy neurol ogi st at the Medical Center
as "not fit for full duty" and "unsuitable for mlitary service."
In a Counsel and Q@uidance Interview Record, MIler was deened
"unfit for naval service." He was ordered to the Medical Center's
psychiatric ward where he remai ned until Novenber 4, 1991. Mller
all eges that during his hospitalization he suffered serious nental
and enotional injuries because of his doctors' wongful diagnosis
and t he i nadequate nedi cal treatnent he received. During his stay
at the Medical Center, a Navy Medi cal Board recomended that he be
disenrolled from the Naval Acadeny. MIler was honorably
di scharged fromthe United States Navy on February 21, 1992, for
"physical disability not existing prior to entry on active duty."

MIller filed an admnistrative claimwth the United States

Navy on Decenber 29, 1992, alleging the injuries he sustained as a



result of the sailing accident were caused by various acts of
negligence on the part of the United States. He also alleged a
separate claimof inproper nedical care by the United States based
on his treatnent at the Medical Center. Both clains were rejected
by the United States. M ler subsequently sued the United States
under the Federal Tort Cains Act, 28 U . S.C. 88 1346(a), 2671-80
(the FTCA); the Suits in Admralty Act, 46 U S. C App. 88 741-752;
and the Public Vessels Act, 46 U S.C. App. 88 781-790. The United
States requested that the district court dismss MIller's clains
for lack of subject matter jurisdiction. The court did so,
concl udi ng that because MIller's injuries arose during the course
of activity incident to his mlitary service as a m dshi pman at the
Acadeny, his clains fell within the Feres exception to the United
States' waiver of tort liability.

M Il er appeals the court's conclusion his cause of action is
barred by the Feres doctrine claimng the court did not adequately
address his argunents that his injuries did not occur during
activities incident tomlitary service. He argues that he was not
a nenber of the Navy and not engaged in mlitary service and that,
even i f he coul d be consi dered a service nmenber, the Feres doctrine
is not applicable since he was not on active duty at the tinme his
i njuries arose.

1. Discussion
The Feres doctrine is a judicially created exception to the
broad wai ver of immunity established by the FTCA. The essence of

the doctrine is that "the Governnment is not |iable under the



Federal Tort Cains Act for injuries to servicenen where the
injuries arise out of or are in the course of activity incident to
service." Feres v. United States, 340 U. S. 135, 146, 71 S.Ct. 153,
159, 95 L.Ed. 152 (1950). The Feres doctrine applies with equal
force to bar actions by service nenbers under the Suits in
Admralty Act and the Public Vessels Act. Beaucoudray v. United
States, 490 F.2d 86 (5th Cr.1974).

"[ T] he question of what activity i nvokes the Feres doctrine is
not a question of fact ... but an issue requiring de novo appell ate
review. " Adans v. United States, 728 F.2d 736, 738 n. 3 (5th
Cir.1984) (citing Parker v. United States, 611 F.2d 1007, 1008 n.
1 (5th Cir.1980)).

MIler's first ground for disputing the district court's
finding that his accident was incident to his mlitary service as
a mdshi pman at the Acadeny is that he was not, in fact, a nenber
of the mlitary service at the tinme of the accident. MIler
characterizes his status at the Acadeny as nerely that of a student
intraining for future mlitary service. He argues that because he
was only a freshman m dshi pran, he owed no obligation to the
mlitary establishnent at the tinme of his accident and that he was
under no conpul sion to participate in the sail training exercise
but could have disenrolled fromthe Acadeny w thout penalty. He
also draws our attention to the fact that tine spent in the
mlitary academ es is not counted in conputing the |l ength of active
mlitary service. 10 U S.C. 8§ 971(b).

The Governnent, on the other hand, argues that the sail



training exerci se was nmandatory and an essential part of Mller's
training as a mdshipman, that MIller was subject to the Uniform
Code of Mlitary Justice at all tinmes, and that, although
m dshi pnmen during the first two years of enrollnent at the Naval
Acadeny are under no obligation to remain at the Acadeny and nay
voluntarily disenroll at any tine w thout having to serve active
duty, MIIler could have resigned his appoi ntnent only upon approval
of the Chief of Naval Personnel. A mdshipman is a "nenber of the
naval service," 10 U S. C 5001(a)(3), and, as such, has conmtted
the crime of Absence Wthout Leave if he fails to go to his
appoi nted place of duty at the tinme prescribed, or absents hinself
fromthe Acadeny without permssion. 10 U S.C. 8§ 886.

The United States suggests we can find further evidence of
MIler's status as an active duty service nenber in that he was
appointed a Mdshipman in the United States Navy by the President
of the United States, he executed an oath of office pursuant to the
appoi ntnent, and as a mdshipman, MIler was entitled not only to
a free education but to mdshipman pay at the rate of $543.90 per
nmont h. He was covered by the Navy's Servicenen's Goup Life
| nsurance Policy. The Governnent also offers various textual
support for its argunent. See, e.g., 10 U S.C 8§ 101(d)(1).

W reject Mller's clains that, as a freshman m dshi pman, he
could not be considered engaged in mlitary service. M dshipnen
are in training for future mlitary service as officers, United
States v. Ellman, 26 C MR 329, 330, 1958 W. 3370 (C.M A. 1958),

and attendance at the United States Naval Acadeny is expected to



lead to active mlitary service as an officer. "[ C onduct in
conbat inevitably reflects the training that precedes conbat...."
Chappel | v. Wallace, 462 U.S. 296, 300, 103 S.Ct. 2362, 2366, 76
L. Ed. 2d 586 (1983). The purpose of the Acadeny is to train nmen and
wonen to hold positions as officers in future service to their
country, not nerely to educate them so that they may |ater
participate successfully in civilian life. It is no surprise,
then, that "a cadet in the Mlitary or Naval academ es has al ways
been considered to be a nenber of the mlitary forces of the United
States...." Travis v. United States, 146 F.Supp. 847, 850
(CG.d.1956). "[While the time spent as a cadet in the Mlitary
Acadeny may not be counted in conmputing |length of service, such
service is service in the mlitary forces of the United States."
ld. at 851. Because MIller was in the mlitary service when the
acci dent occurred, we nust now decide whether the injuries he
clains arose out of or were in the course of activity incident to
t hat service

MIler relies, ultimately, on his contention that he was not
on active duty mlitary service at the tine of the sailing accident
and, therefore, the accident was not "incident to service" and the
Feres doctrine does not apply. The United States, on the other
hand, claims MIller was "on duty" and "under instruction" at the
time of the accident and, thus, his injuries were sustained
incident to active duty mlitary service. Al t hough the United

St ates appears to accept the logic, if not the premse, of Mller's

argunent, we do not.



W have previously stated we require "a case-by-case
assessnent of the totality of the circunstances to determ ne
whet her the injured service nenber's particular status at the tine
of injury was such as to bring into play" the Governnent's interest
in regulating "the wunique relationship of servicenen to the
[ § overnnent . " Adans, 728 F.2d at 738-39. To aid in that
assessnment, we have articulated certain factors, enbodied in what
we have called the Parker test, which should be considered in
determning whether a serviceman's injuries were "incident to
service:"

the duty status of the serviceman, the site of injury, and the

activity of the serviceman at the tinme of the injury. Wile

no single factor is necessarily dispositive, our applications
of the Parker test—and, indeed, the results of our cases
deci ded before Parker's exposition of it—denonstrate that the
duty status of the service nenber is usually considered the
nost indicative of the nature of the nexus between hi mand t he
[ overnnent at the tinme of injury and is therefore the nost
i nportant factor.
Adans, 728 F.2d at 739 (citing Parker, 611 F.2d at 1013-15). Wile
we do not deny the inportance of the service nenber's duty status,
we believe the parties' alnost exclusive focus on whether or not
MIler was on active mlitary duty at the tinme of his injuries is
entirely too narrow and does not adequately address the npst
inportant rationale for the doctrine—the need to exercise a great
deal of caution before requiring or allowing the civilian bench and
bar to analyze and, in the end, judge mlitary decisions. That
rationale is incorporated in the Parker test's concentration on the

relati onshi p between the service nenber and the mlitary expressed

in the consideration of the three factors: the status of the



service nenber, the site of the injury, and the activity of the
service nenber at the tine of the injury. |In the end, a court nust
determ ne whether an activity is incident to service by "exam ning
the totality of circunstances...." 1d. at 1013. This exam nation
shoul d address not only Parker's three factors but should take into
account the rational e behind the Parker test.

A review of the various rationale advanced over the years
supports our decision to reject an approach which overenphasi zes
the duty status prong of the Parker test and to re-focus the
inquiry on whether or not Mller's injuries "ar[ose] out of or
[were] in the course of activity incident to service." Feres, 340
US at 146, 71 S.C. at 159 (enphasis added). The history of the
doctrine reveal s that the question of what activities are "inci dent
to service" has undergone "a rather conpl ex evol ution" but that the
"overall trend [of the evolution] is unm stakable."” Jackson v.
Brigle, 17 F.3d 280, 282 (9th Cr.), cert. denied, --- US ----,
115 S. . 187, 130 L.Ed.2d 121 (1994). "The test has been broadly

construed to i mmuni ze the United States and nenbers of the mlitary

from any suit which my "intrude in mlitary affairs,"
"second-guess[ ] mlitary decisions,' or "inpair[ ] mlitary
discipline." " Id. (quoting Stauber v. Cine, 837 F.2d 395, 398

(9th Cr.), cert. denied, 488 U. S. 817, 109 S.Ct. 55, 102 L.Ed. 2d
33 (1988). Al t hough this Court discussed the evolution of the
Feres doctrine in Parker, a synopsis of that evolutionis useful to
our analysis of its application to MIller's clains.

The doctrine had its roots in the Suprene Court's decision in



Brooks v. United States, 337 U S. 49, 69 S.C. 918, 93 L.Ed. 1200
(1949), in which the Court held that a soldier on furlough,
al though in the arned services, is not precluded frombringing suit
under the FTCA. In Brooks, the Court was dealing with a service
menber whose injuries had nothing to do with his mlitary career
and were not caused by his service in the mlitary. The Court
expressed its opinion that "[wjere the accident incident to the
[ service nenber's] service, a wholly different case would be
presented.” |d. at 52, 69 S.Ct. at 920. One year |ater, Feres
presented that wholly different case. The Court in Feres found
servi ce nenbers who were not on furl ough but were on active duty at
the time of their injury were injured incident to their mlitary
service and thus precluded from suing the Governnent under the
FTCA. In Feres itself and in cases follow ng that decision, the
Court re-enphasized, explained, contracted, and expanded upon
various rationales for the doctrine.

First, in fornulating the doctrine, the Court reasoned that
the "parallel private liability required by the FTCA'! was | acki ng
in suits by service nenbers against the Governnent for injuries
sustained incident to their mlitary service. Feres, 340 U S. at
141-142, 71 S.C. at 156-157. However, this "parallel private
liability" rationale was explicitly rejected by the Court in later
deci sions. Rayonier, Inc. v. United States, 352 U S. 315, 319, 77
S.C&. 374, 376-377, 1 L.Ed.2d 354 (1957); | ndi an Towi ng Co. V.

IThe FTCA nekes the United States liable "in the sanme manner
and to the sane extent as a private individual under |ike
circunstances." 28 U.S.C. § 2674.
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United States, 350 U.S. 61, 66-69, 76 S.C. 122, 125-27, 100 L. Ed.
48 (1955). Second, the Court reasoned that because of the
"distinctively federal "2 character of the rel ationship between the
United States and its arnmed forces, allowing "the | aw of the place
where the [negligent] act or omssion occurred"® to affect the
liability of the United States to individual service nenbers would
be inconsistent with the uniformty for which the mlitary strives.
Feres, 340 U. S. at 142-144, 71 S.C. at 157-158;, United States v.
Johnson, 481 U.S. 681, 689, 107 S.Ct. 2063, 2068, 95 L.Ed.2d 648

(1987). This ground for the doctrine was |ater recognized as "no
| onger controlling." United States v. Shearer, 473 U. S. 52, 58, n.
4, 105 S.C. 3039, 3043, n. 4, 87 L.Ed.2d 38 (1985). Third, the
Court found that "the existence of ... generous statutory
disability and death benefits" for service nenbers obviated the

need for application of the FTCA whose prinmary purpose "was to

extend a renedy to those who had been without.' " Johnson, 481
U S at 689-90, 107 S.Ct. at 2068 (quoting Feres, 340 U. S. at 140,
71 S.Ct. at 156). Although this ground for barring recovery under
the FTCA by service nenbers is also "no longer controlling,"
Shearer, 473 U.S. at 58 n. 4, 105 S . at 3043 n. 4, it is stil

a factor taken into consideration by courts when addressing the

question of whether or not Feres bars a service nenber's cause of

action. This Court has cautioned that "[t]he existence and

United States v. Standard Ol Co., 332 U. S. 301, 305, 67
S.Ct. 1604, 1607, 91 L.Ed. 2067 (1947).

328 U.S.C. § 1346(b).
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acceptance of ... benefits is not, however, an accurate baroneter
for the threshold question of whether the activity is "incident to

service.' Par ker, 611 F.2d at 1012.
Finally, but nost inportantly, the Suprene Court has expl ai ned
t hat
Feres and its progeny indicate that suits brought by service
menbers agai nst the Governnent for injuries incurred incident
to service are barred by the Feres doctrine because they are
the "type[s] of clainms that, if generally permtted, would
involve the judiciary in sensitive mlitary affairs at the
expense of mlitary discipline and effectiveness.'
Johnson, 481 U. S. at 690, 107 S.Ct. at 2069 (quoting United States
v. Shearer, 473 U S at 59, 105 S. . at 3043-44 (enphasis in
original)); see also United States v. Brown, 348 U.S. 110, 112, 75
S.C. 141, 143, 99 L.Ed. 139 (1954). In recent tinmes, courts seem
to have found greatest support for the Feres doctrine in this
reasoning that "a suit based upon service-related activity
necessarily inplicates the mlitary judgnents and deci sions that
are inextricably intertwwned with the conduct of the mlitary
m ssion." Johnson, 481 U. S. at 691, 107 S.C. at 2069. Conmm tnent
to mlitary service, grounded as it is in obedience to orders and
duty and loyalty to one's country, could be underm ned by all ow ng
suits against the CGovernnent for service-related injuries. | d.
The Suprene Court has stressed that "whether the suit requires the
civilian court to second-guess mlitary decisions" or "goes
directly to the "managenent' of the mlitary" and "whether the suit
mght inpair essential mlitary discipline is the "best
expl anation" for the Feres doctrine. Shearer, 473 U S. at 57-58,
105 S.Ct. at 3042-43 (citing Stencel Aero Engineering Corp. V.
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United States, 431 U S. 666, 673, 97 S . C. 2054, 2058-59, 52
L. Ed. 2d 665 (1977) and Chappell, 462 U. S. at 299-300, 103 S.C. at
2365-66); see also United States v. Miniz, 374 U. S. 150, 162, 83
S.&. 1850, 1857-58, 10 L.Ed.2d 805 (1963). This Court has
recogni zed that this concern for preserving mlitary disciplineis
"the nost inportant consideration in any single case." Scales v.
United States, 685 F.2d 970, 973 (5th Cr.1982). Suits in which
"commandi ng officers would have to stand prepared to convince a
civilian court of the wisdom of a wde range of mlitary and
disciplinary decisions" are an inproper interference by the
judiciary in the managenent of the arned forces. Shearer, 473 U S
at 58, 105 S. Ct. at 3043. "[ Cl onpl ex, subtle, and professiona
decisions as to the conposition, training, ... and control of a
mlitary force are essentially professional mlitary judgnents" and
are best commtted to the | egislative and executive branches of the
Governnent and not to civilian courts. Chappell v. Willace, 462
U S at 302, 103 S.Ct. at 2366-67 (quoting Glligan v. Mrgan, 413
UsS 1, 10, 93 S. C. 2440, 2445-46, 37 L.Ed.2d 407 (1973)). See
also Mirey v. United States, 903 F.2d 880, 882 (1st G r.1990)
(adjudicating plaintiff's clains would "require the court to delve
into questions of mlitary decision nmaking.").

The fact that an injured service nenber is not on active duty
when the injury occurs does not preclude application of the Feres
doctrine as the parties suggest. Scales, 685 F.2d at 973. Keepi ng
in mnd that "duty status is to be viewed as a continuum from

actual active duty at one extrene to discharge at the other,"
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Adans, 728 F.2d at 739, we are not persuaded that "incident to
service" necessarily denotes an "active duty" status or even that
the service nenber is currently "in service" in the sense that he
or sheis actively pursuing the mlitary duties of a soldier at the
time of infjury. W therefore reject the parties' attenpts to nmake
t he di spositive question on this issue whether or not M|l er was on
active duty.

If we view the continuumin light of the best rationale for
the Feres doctrine—that the propriety of mlitary decisions and
actions are conmtted to the mlitary and not to the courts—t
becones apparent that injuries are "incident to service" if an
inquiry into the Governnent's liability for those injuries would
require civilian courts to second-guess mlitary decisionnmaking.
Stencel, 431 U. S. at 671-672, 97 S.C. at 2057-2058.

This test should not be given as constricted a scope as the
parties inply. The Ninth Crcuit has recogni zed that "practically
any suit that "inplicates ... mlitary judgnents and deci sions
runs the risk of colliding with Feres." Persons v. United States,
925 F. 2d 292, 295 (9th G r.1991) (enphasi s added) (quoti ng Johnson,
481 U. S. at 691, 107 S.Ct. at 2069); see also Jackson v. Brigle,
17 F.3d at 282. The Seventh Crcuit has "consistently found that
a servicenenber's injury is incident to mlitary service whenever
the injury is incurred while the individual is on active duty or
subject tomlitary discipline." Stephenson v. Stone, 21 F.3d 159,
162 (7th Gr.1994) (enphasis added) (citing Collins v. United
States, 642 F.2d 217, 219 (7th Cr.), cert. denied, 452 U S. 964,
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101 S. . 3115, 69 L.Ed.2d 975 (1981)). Justice Scalia's analysis

in United States v. Stanley, 483 U S 669, 107 S. C. 3054, 97

L. Ed. 2d 550 (1987), underscores the breadth of the "incident to

service" test:
A test for liability that depends on the extent to which
particular suits would call into question mlitary discipline
and deci si onmaki ng woul d itself require judicial inquiry into,
and hence intrusion upon, mlitary matters. \Wether a case
i nplicates those concerns woul d often be problematic, raising
t he prospect of conpelled depositions and trial testinony by
mlitary officers concerning the details of their mlitary
commands. Even putting aside the risk of erroneous judicial
conclusions (which would becloud mlitary decision naking),
the nere process of arriving at correct conclusions would
dispute the mlitary regine. The "incident to service" test,
by contrast, provides aline that is relatively clear and that
can be discerned with less extensive inquiry into mlitary
matters.

ld. at 682-683, 107 S.C. at 3063 (enphasis added).

As we noted earlier, attendance at the United States Naval
Acadeny is expected to lead to active mlitary service as an
of ficer and the purpose of the Acadeny is to train nen and wonen to
hold positions as officers in the mlitary services. W believe
that is all that is required to find that their non-di scretionary
activities at these institutions—activities which are conducted
under the auspices of the mlitary establishnment and during which
the mdshipman or cadet is subject to mlitary discipline—are
"incident to service." Afinding that MIller was on active duty at
the time of his accident is not necessary to a determ nation that
his injury occurred during activities that were incident to his
mlitary service.

MIler relies on Brooks and Brown to support his argunent that
one who is not on active duty is permtted to avail hinself of the

14



benefits of the FTCA. W find little in these cases to recomend
themfor this proposition. |In Brooks, as we have said, the Court
was dealing with a service nenber whose injuries had nothing to do
wth his mlitary career and were not caused by his service in the
mlitary. |In Brown, the injury sued upon was "not incurred while
[the serviceman] was on active duty or subject to mlitary
di scipline"” but while his status was that of a civilian. Brown,
348 U.S. at 112, 75 S.Ct. at 143 (enphasis added). Consequently,
in neither of those cases would the factfinder have been required
to scrutinize the orders or decisions of the mlitary establishnent
in order to determine the Governnent's liability. In later
comenting on the Brown decision, the Suprene Court concl uded that
"[a] | though [Brown ] noted the mlitary status of the tortfeasors,
it did not rely on that fact." Johnson, 481 U S. at 686 n. 7, 107
S.C. at 2066 n. 7. The Court concluded that it was the broad
| anguage of Feres and its progeny that was controlling. "[T] he
| anguage of the opinion, viewed as a whole is broad: "W know of
no Anerican | aw which ever has permtted a soldier to recover for
negl i gence, against either his superior officers or the Governnent
he is serving." " Id. (quoting Feres, 340 U.S. at 141, 71 S.C. at
156-57 (enphasis added)). W think MIller's argunent that these
cases were decided in favor of the service nenbers because they
were not on active duty fails to take i nto account the significance
of the fact that allowing these cases to go forward in civilian
courts would not have inplicated mlitary deci sion-naking.

We find support for this in |ater cases. For exanple, in
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applying the Feres doctrine in Bivens actions, the Ninth Crcuit
has enphasi zed that the activities of both the service nenber and
the alleged tortfeasor were "always under the direct conmmand of
active-duty mlitary officers, that the parties' conduct was
subject tomlitary discipline and that the parties shared the sane
direct mlitary relationships whether on civilian or mlitary
status." Jackson v. Brigle, 17 F.3d at 283 (citing Stauber, 837
F.2d 395). The Court concluded that addressing a plaintiffs'
cl ai s under those circunstances would "result in an inpermssible
intrusion upon mlitary matters." 1d. (quoting Stauber, 837 F.2d
at 400). In Stephenson, the Seventh Crcuit found it significant
that the injuries occurred not only while the service nenber was on
active duty, but while he was on mlitary property, because of his
relationship wth the Governnent, and because of the "negligence of
mlitary personnel in the performance of official, mlitary
duties." 21 F.3d at 164. |In Parker, this Court inquired into what
the service nenber was doing at the tine he was injured in an
effort to determne whether his injuries were "incident to
service." In finding that the plaintiff in that case was not
engaged in activity incident to service, we found it rel evant that
he was not under mlitary orders, not engaged i n t he performance of
a mlitary mssion, and "not even attending to personal affairs,
such as shopping, or engaging in activities arising fromlife on
t he base, such as recreational activities." 611 F.2d at 1014.

Al though MIler opines that the United States' argunent on

this issue is "vague," we find a great deal of nerit to the
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Governnent's argunent that the discovery and trial process woul d,
were this case allowed to nove forward in the district court
involve the court in mlitary policy and decisions concerning the
appropriate nmethod of training the future comm ssioned officer
corps of the Navy. It is highly conceivable that discovery and
trial could require other service nenbers to publicly question and
disagree with the orders and policies of their superiors. Thi s
state of affairs would be inimcal to the discipline which is so
much a part of our arnmed forces. Qur courts have consistently
recognized that "no mlitary organization can function w thout
strict discipline and regul ation that would be unacceptable in a
civilian setting." Chappell, 462 U S. at 300, 103 S.C. at 2365
(citing Parker v. Levy, 417 U. S. 733, 743-744, 94 S. Ct. 2547, 2555-
2556, 41 L.Ed.2d 439 (1974) and Orloff v. WIIoughby, 345 U.S. 83,
73 S.Ct. 534, 97 L.Ed. 842 (1953)).

MIller calls attention to our decision in Cortez v. United
States, 854 F.2d 723 (5th G r.1988) for an exanple of this Court's
W llingness to read the "incident to service" test narrowy and to
al | ow "nunerous categories" of arned service nenbers to file clains
under the FTCA However, Cortez had been placed on Tenporary
Disability Retired List,*relieved of mlitary duty, and allowed to
return hone. His alleged inproper nedical treatnment by mlitary

personnel "was not intended or likely to result in his return to

4 The nature of this status is a type of "linbo.' A
serviceman who is on the List is separated fromthe Arny, but his
final status is deferred pendi ng additional nedical evidence."
Craft v. United States, 544 F.2d 468, 471 (1976).
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active duty." Id. at 725. H's "only mlitary obligation was to
report for the periodic reevaluations [of his nedical condition]."
ld. at 726. "Cortez was not hospitalized at the arny nedical
center pursuant to a mlitary order or mssion, direct or
indirect." 1d. at 727. For these reasons, Cortez' injury was not
connected with his mlitary service.

Simlarly, in Harvey v. United States, 884 F.2d 857 (5th
Cir.1989), another nedical malpractice case involving a service
menber who had been relieved of duty and had returned to civilian
life but was not yet formally separated from the service, this
court found that "neither the federal structure of the mlitary nor
the concern over mlitary discipline" was inplicated and that
"Harvey's suit would not involve any issue pertaining to the
command structure of the Air Force nor require us to second-guess
any mlitary order." 1d. at 861.

It cannot be gainsaid that mlitary disciplineis the hallmark
of the mlitary academ es. Pl ebe summer for m dshi pnen can be
i kened to basic training or boot canp for enlisted nen—ene of its
mai n purposes to instill a sense of discipline in the m dshipman
and train the mdshipman to subject hinself to the commands of
others, possibly in contravention of his own instincts. The
Seventh G rcuit placed great enphasis on the fact that an Air Force
Acadeny cadet was subject to mlitary discipline at the tine of his
injury and held that those injuries were incident to his mlitary
service. Collins, 642 F.2d at 220-221. Oher courts have assuned

that injuries to service nenbers in the mlitary academ es arose
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"incident to service" for purposes of application of the Feres
doctri ne. See Archer v. United States, 217 F.2d 548, 551 (9th
Cr.), cert. denied, 348 U S. 953, 75 S.Ct. 441, 99 L.Ed. 745
(1955) (a cadet being transported in a mlitary airplane operated
by mlitary personnel "indicate[s] the usual transportation of a
soldier in mlitary service in |ine of duty").

Collins also found significant that the Air Force Acadeny
cadet received veteran's benefits for his injuries. Although as a
m dshipman MIller is also entitled to certain mlitary benefits?®
and nmay be treated at mlitary hospitals, he argues that because he
does not receive retirenent or separation benefits for physical
disability or retirenent annuities, the Feres doctrine should not
preclude him from attenpting to recover danages under the FTCA
The Governnent relies heavily on the Seventh Crcuit's reasoning
that "the fact that cadets are subject to mlitary discipline and

are eligible for certain veterans' benefits strongly supports the

finding that cadets, |ike other service personnel, are barred from
bringing FTCA actions for service-related injuries."” Collins, 642
F.2d at 220. The plaintiff-cadet in that case was receivVving

di sability conpensati on and vocati onal rehabilitation paynents. W
reiterate that, although the receipt of veteran's benefits may be
indicative of the duty status of a service nenber, it is not

di spositive of the question whether the disability for which the

SMIler is presently receiving disability conpensation at
the rate of $240 per nonth under the Departnent of Veterans
Affairs Codification Act, 38 U S.C. §8 101 et seq., and wll
probably continue to collect conpensation under the Act for the
remai nder of his life.
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service nenber is receiving benefits was sustained "incident to
service." W believe a proper determ nation of the question nust
rely nore heavily, as we have said, on the effect of the | awsuit on
mlitary discipline.

Like the Air Force Acadeny cadet in Collins, Mller is
consi dered a nmenber of the arned forces. And, as in Collins, there
is no dispute MIller's injury was incident to his service as a
m dshi pman, regardl ess whether or not he was on active duty. W
therefore find that the injuries MIler sustained as a result of
the sailing accident were sustained "incident to service" and that
he is precluded from suing the Governnent for these injuries by
Feres.

MIler argues that even if we should find his sailing
injuries were incurred "incident to service," the injuries he
all egedly sustained as a result of inproper nedical care at the
hands of the Governnent could not be considered "incident to
servi ce" since he had been deened unfit for service at the tine the
injuries arose. The United States argues MI | er remai ned on active
duty until he was honorably discharged in February of 1992. W
believe, again, the parties place too nuch enphasis on whet her or
not MIler was on active duty and that an analysis of this claim
must also be grounded on the effect the claim would have on
mlitary discipline. In the context of clains of inproper nedical
treatnment by service nenbers, this court has stated that "[i]f the
[district] court nust second-guess the judgnent of mlitary

officers in assessing their treatnent of a nenber of the arned
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services, the claimw ||l be deened to have a disruptive effect on
discipline and wll be dismssed."” Scales, 685 F.2d at 973. In
these inquiries, as well, the district court's focus is not only on
the duty status of the service nenber, but on the "type of
exam nation that will be demanded of the district court." Id.

We agree with the Governnent that M|l er's subsequent nedi cal
care and hospitalization at the Medi cal Center flowed directly from
his training acci dent and occurred before any significant change in
the status of his relationship to the Governnent. Although MIIer
was categorized as "unfit for naval service" on August 12, 1991,
prior to his adm ssion to the NNMC s psychiatric ward on August 22,
1991, he was not discharged fromservice until February 21, 1992.
Al t hough his duty status at the tine of his admssion to the
psychiatric ward is undoubtedly a closer question, these clains
must al so be considered to have occurred incident to his mlitary
service as a mdshi pman. Once again, we nust |look not only to
MIler's duty status, but at the totality of the circunstances.
Any trial of the issues raised by the diagnosis of his injuries and
hi s subsequent hospitalization would necessarily raise the sane
probl enms of intrusiononmlitary affairs, second-guessingmlitary
medi cal policy concerning the treatnment of mdshipnmen, and
inpairing mlitary discipline.

Finally, MIler advances a policy argunent for finding that
the Feres doctrine should not bar his clains. He argues that
because he is not receiving the sane conpensation, in the form of

benefits, that is available to other service nenbers, he should be
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allowed to seek a greater recovery under the FTCA. The fact that
MIler is not receiving the conpensation to which he believes heis
entitled is not reason enough to circunvent the Feres bar to these
types of |awsuits. W agree with the Seventh Grcuit that
"[a] | though they do not receive certain benefits, cadets [and
m dshi pnen] enjoy the benefits of attendance at the service
academ es that are unavailable to regular nenbers of the arned
forces. These and other differences between cadets and sone ot her
menbers of the mlitary showonly that the benefits provided by the
armed services are available to those for whom they are
appropriate.” Collins, 642 F.2d at 221.

The Suprene Court, although recognizing that the |ine drawn by
the Feres doctrine—whether an injury is "incident to service"—ay
not be "fair" in terns of the conpensation ultimately available to
service nenbers, has found "fairness" to be an inadequate
justification "for changing the interpretation of a congressional
statute, when Congress has failed to do so for alnost 40 years."
Johnson, 481 U.S. at 689 n. 9, 107 S.C. at 2068 n. 9. The Feres
doctrine has been reaffirnmed by the Suprene Court many tines since
its inception in the face of strong criticismof the equity of the

rule.?®

8l n Johnson, Justice Scalia expressed his strong opinion
that "Feres was wongly decided and heartily deserves the

"W despread, alnost universal criticism it has received." 481
U S. 681, 700-701, 107 S.Ct. 2063, 2074, (1987) (Scalia, J.,
j oi ned by Brennan, Mrshall, and Stevens, JJ., dissenting)

(quoting In re "Agent Orange" Product Liability Litigation, 580
F. Supp. 1242, 1246 (E.D.N.Y.), appeal dismd, 745 F.2d 161 (2d
Cir.1984). In Bowers v. US., the Eighth Crcuit held, "with a
pronounced | ack of enthusiasm™" that pre-induction physicals are
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We take this opportunity to rem nd Appellant that, although
the benefits he receives may not be as nuch as those received by
ot her service nenbers, the recovery of those benefits is "swft
[and] efficient,” usually obviating the necessity for litigation
Stencel at 673, 97 S.Ct. at 2058-59; Feres, 340 U. S at 145, 71
S.C. at 158-59. |In addition, we nust not forget that "predicting
t he out cone of any danages suit—both with respect to liability and
t he anount of damages—+s hazardous, whereas veterans' benefits are
guaranteed by law. " Johnson, 481 U S. at 689 n. 9, 107 S.Ct. at
2068 n. 9. The law is often unfair when viewed from the
perspective of any one individual. Unfairness, however, nust often
be tolerated if we are to devise, inplenent, and maintain a system
of | aws whose application is certain and just in the grand schene
of things. Wether the Feres doctrine can be descri bed as such is,
we feel, open to question in certain cases. However, any fina

determnation of its justness nmust be left to a higher authority

activities incident to service, basing its decision on the fact
that the relationship existing between the Governnent and the
potential service nmenber resulting fromthe pre-induction

physi cal was "distinctively federal" and that the availability of
a negligence action arising froma pre-induction physical would
"involve the Judiciary in sensitive mlitary judgnents." 904
F.2d 450, 451-52 (8th G r.1990). The Court reached this decision
in spite of the fact that the plaintiff was not a nenber of the
service at the tine of the alleged injury, nuch | ess on active
duty, and would receive no benefits or treatnent fromthe
Governnent. In Honkie v. United States, 715 F.2d 96, 97 (3d
Cir.), cert. denied, 465 U S. 1023, 104 S.Ct. 1276, 79 L.Ed.2d
680 (1984), the Third Crcuit reluctantly applied the doctrine
because it had "no |l egal authority, as an internedi ate appellate
court, to decide the case differently." This Court has felt
"conpel | ed, however reluctantly, to ... dismss ... clain{s] as
barred by Feres." Scales v. United States, 685 F.2d 970, 974
(5th CGr.), cert. denied, 460 U S. 1082, 103 S.Ct. 1772, 76

L. Ed. 2d 344 (1983).
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than this Court. W therefore AFFIRM the district court's

di sm ssal of Appellant's cause of action.
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