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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before KING and BENAVIDES, Circuit Judges, and LEE,! District
Judge.

TOM S. LEE, District Judge:

Curtis C. Keen appeals the district court's dismssal of his
petition for enforcenent of a supplenentary order of default issued
by a deputy director of the Departnent of Labor inposing a twenty
percent penalty agai nst appell ant Exxon Corporation for its all eged
failure to tinely pay conpensation benefits to Keen under the
Longshore and Harbor Wrkers' Conpensation Act (LHWCA), 33 U S. C
88 901-949. Because we are of the opinion that Exxon paid the
award within ten days of the date the underlying conpensati on order
becane final and enforceable, the deputy director's suppl enental
order of default was not "in accordance with [ aw' and was therefore
not enforceable by resort to section 8§ 18(a) of the LHWA, 33
U S. C 8§ 918(a). Accordingly, we affirm

Keen, a forner Exxon enpl oyee, sustained a work-related injury
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in Novenber 1983, for which he filed a claim for conpensation
benefits under the LHWCA Exxon controverted his claim and on
February 9, 1990, follow ng an evidentiary hearing, a Departnent of
Labor adm nistrative | aw judge (ALJ) concluded, as reflected in a
conpensati on order signed that date, that Keen was entitled to an
award of conpensation, with interest, for tenporary and per manent
disability fromand after the date of injury, based on an average
weekly wage of $724.95. The order did not state the total amount
of conpensation to be paid by Exxon and provided, instead, as such
orders often do, that "the specific dollar conputations shall be
adm ni stratively perforned by the Deputy Conmi ssioner."? The order
further stated, "[A]ll conputations of benefits and other
cal cul ati ons which may be provided for inthis Order are subject to
verification and adjustnent by the Deputy Conm ssioner."

The ALJ forwarded the conpensation order to the deputy
director who, on February 16, 1990, filed the order and undert ook
to send copies of the order to Exxon and its attorney. The copies
were acconpanied by a notice that the ten-day tinme period for
conpliance set forth in section 14(f) of the LHWCA, 33 U S.C 8§
914(f), comrenced that date. Exxon received its copy of the order
on February 27, 1990,% and thereafter, through counsel, began

i nquiring of the deputy director when the director would conplete

2The title "Deputy Conmi ssioner"” has been changed to "Deputy
Director." See 20 C.F.R § 702.105.

3 nexplicably, the deputy director nmailed the copies of the
order to the wong addresses for both Exxon and its attorney, and
the record indicates that Exxon first received its copy of the
ruling on February 27, 1990, eleven days after it was filed.
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the conputation of benefits due. On March 5, 1990, the deputy
director furnished the award cal cul ati ons ordered by the ALJ and
within ten days, on March 14, 1990, Exxon pai d conpensati on to Keen
in the amount of $63, 831. 84.

In the interim Keen filed an application for a suppl enental
order of default with the deputy director, claimng that Exxon
should pay a twenty percent penalty provided by section 14(f) of
the LHWCA, 33 U S.C § 914(f),* for its failure to pay the
conpensation award within ten days of the February 16 filing of the
ALJ' s conpensation order. By supplenental order of default filed
Sept enber 29, 1992, the director found that Exxon's paynent had not
been tinmely and awarded Keen an additional $12, 766. 37, representing
twenty percent of Keen's conpensation award.

Keen petitioned the district court pursuant to section 18(a)
of the LHWCA, 33 U S . C § 918(a),®> for enforcenment of the

director's supplenental order. By consent of the parties, the case

%'t is not clear precisely when this request was filed,
though it appears that it nust have been filed before May 2,
1990, for correspondence froma Departnent of Labor assistant
deputy conmm ssioner of that date referenced "the claimnt's
request for inposition of the 207 penalty under Section 14(f)."

" Al t hough an order [entered under the LHWCA] "requires
paynment, neither an effective order nor a final order has
coercive effect. By statute, a beneficiary may conpel the
enpl oyer to nmake paynents under an order only by initiating a
proceeding in district court." Henry v. Gentry Plunbing &
Heating Co., 704 F.2d 863, 864 (5th Cir.1983); see also 33
U S C 8§ 918(a) (prescribing procedure for enforcing order by
filing suit in district court). Section 18(a) provides for the
enforcenment of orders found to be "in accordance with |aw," and

provides for appellate "[r]eview of the judgnent ... entered [ by
the district court] ... as in civil suits for damages at conmon
[ aw. "



was heard by a magi strate judge who, on cross-notions for sunmary
judgnent, refused to enforce the suppl enental order.

The LHWCA provides that "[i]f any conpensati on payabl e under
the ternms of an award is not paid within ten days after it becones
due, there shall be added to such unpaid conpensation an anount
equal to 20 percentumthereof.” 33 U S.C. 8§ 914(f). Conpensation
"becones due" when the order awarding conpensation becones
effective, which occurs when the order is filed in the offices of
the deputy conm ssioner as provided in 33 U S . C 8§ 919(e). 33
US C 8 921. However, this court recognized in Severin v. Exxon
Corp., 910 F.2d 286, 289 (5th G r.1990), that an order "cannot
becone "effective' or "due' if it is not a "final decision and
order' of the ALJ." Severin, 910 F.2d at 289 (citing 20 CF. R 8
702. 348 (1989)); see also Bunol v. George Engine Co., 996 F.2d 67,
69 (5th Cr.1993) ("A conpensation order cannot becone "due' if it
is not "a final decision and order' of the ALJ."); Lazarus v.
Chevron USA, Inc., 958 F.2d 1297 (5th G r.1992). The nagistrate
j udge concl uded that the underlying conpensation order issued by
the ALJ by its own terns did not becone effective as a final order
until March 5, 1990, when the deputy director furnished Exxon with
the award cal culations directed by the order. Exxon's March 14
paynent of the conpensation award, havi ng been made wi thin ten days
of March 5, was therefore tinely. Accordingly, the magistrate
judge vacated the supplenental order of default as not being "in

accordance with law." See 33 U. S.C. § 918(a).

In Severin, this court explained:



To constitute "a final decision and order" of the ALJ, the
order nmust at a m ninumspecify the anount of conpensati on due
or provide a neans of calculating the correct anmount w thout
resort to extra-record facts which are potentially subject to
genui ne di spute between the parties.... A conpensation order
which fails to do so is therefore not final and enforceable
and is not subject to a section 14(f) penalty, even if the
i nconpl ete order has been filed in the office of the deputy
conmi ssi oner.
Severin, 910 F.2d at 289. Seizing on this |anguage, Keen argues
that while the conpensation order filed in the office of the deputy
director on February 16, 1990 did not specify the total anmount of
conpensation due him it did provide the neans of cal culating the
correct amount of the award without resort to any potentially
di sputed extra-record facts. According to Keen, Severin
effectively defines a "final and enforceable order” as one from
which the requisite calculations can readily be perfornmed w thout
consideration of extra-record facts as to which the parties m ght
not agree. He points out that the nmagistrate judge even "tend[ ed]
to agree ... that the calculations were readily available and
determnable from [the ALJ's] opinion," and reasons, therefore,
that under Severin, it necessarily follows that the supplenenta
order was final and enforceable when filed. Exxon maintains, on
the other hand, that the underlying award was not final until the
deputy director conpleted calculating the conpensation due as
instructed in the ALJ's order.
This court concludes that the magi strate judge properly held
that the ALJ's conpensation order did not becone final until such

time as the deputy director furnished the conputations dictated by

that order. The conpensation order, by its terns, required that



the deputy director, not Exxon, mnake "the specific dollar
conput ations" of the conpensati on awarded by the order. Perhaps,
as Keen argues, Exxon could easily have nade the conputation onits
own, withlittle input fromthe deputy director or resort to other
sour ces. | ndeed, the nmagistrate judge apparently shared Keen's
viewthat the cal cul ations "were readily avail abl e and det erm nabl e
from[the ALJ's] opinion." Neverthel ess, because the conpensation

order explicitly directed the deputy director to perform the

"specific dollar conputations,” the order was not final and
enforceable until the deputy conm ssioner conplied with that
directive.

This court did hold in Severin that an order which neither
provi des that a specific amount of conpensation is due nor includes
such information as would enable the enployer to calculate the
amount due is not final and enforceable. Severin, 910 F. 2d at 289.
Severin does not hold, though, that the converse is always true.
That is, Severin does not hold that an order which does include
this information is necessarily final and enforceable. Whet her
Exxon could have made the calculations, in our view, is not
deci sive here; rather, what is determnative is the conpensation
order's explicit directive to the deputy director. The court
recogni zes, of course, that a central theme of the LHWCA is the
qui ck, inexpensive and pronpt enforcenent of unpaid conpensation
awards. See Lazarus v. Chevron USA, Inc., 958 F.2d 1297, 1300 (5th
Cir.1992) (quoting Tidelands Marine Serv. v. Patterson, 719 F.2d
126, 127 n. 1 (5th Gr.1983)). The penalty prescribed by section



l4(a) is intended as a neans of ensuring the enployer's tinely
conpliance with its obligation to pay conpensation awards.
However, just as the enployee is entitled to expect the enployer's
tinmely conpliance with the obligations inposed upon it by a
conpensati on order, so, too, are the enpl oyee and enpl oyer entitled
to expect the deputy director's performance of the obligations
dictated by conpensation orders.® The magistrate judge, in the
court's opinion, properly declined tolimt the inquiry to whether
t he conpensation order specified the anount of conpensati on due or
provided the neans by which to calculate the anount due and
considered, instead, the specific directive contained in that

order. The order of the district court is AFFIRVED.’

51t appears that ALJs, perhaps not routinely but at |east
regul arly, include in conpensation orders the very | anguage that
has given rise to the present controversy. The problemthat we
have confronted here can readily be avoided by the elimnation of
such | anguage fromfuture orders, or alternatively, if such
| anguage is used, by the setting of a specific tine period for
the director's performance of the award conputation as a neans of
achieving finality.

‘Exxon argued in the district court, and argues here that
t he conpensation award was not effective and final because the
district director failed to properly notify Exxon of the order by
mai |l ing copies to Exxon's |ast known address in accordance with
the procedures set forth in section 21(a) of the Act, 33 U S.C. 8§
921(a), and asserted further that the director's suppl enental
order violated Exxon's right to due process since the director,
in violation of the statute and Departnent of Labor regul ations,
failed to grant Exxon a hearing prior to entry of that order.
This court, as did the district court, finds it unnecessary to
reach these issues.



