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Bef ore JOHNSON, BARKSDALE and DeMOSS, Circuit Judges.

DeMOSS, Circuit Judge:

Def endant - appel | ant Hernando Saenz-Forero pleaded guilty on
February 3, 1993 to illegally attenpting to re-enter the United
States after having been previously arrested and deported. 8 U. S. C
§ 1326.! He appeals his 41-nonth sentence, claimng (1) that the
trial court violated the Ex Post Facto C ause of the United States
Constitution by using a 1985 conviction to enhance his sentence;

and (2) that he received i neffective assi stance of counsel. Finding

1Section 1326 punishes "any alien who ... has been arrested
and deported ... and thereafter ... enters, attenpts to enter, or
is at any tinme found within the United States."



no basis for reversal or nodification of Saenz-Forero's sentence,
we AFFI RM
FACTS AND PROCEDURAL BACKGROUND

On Decenber 21, 1992, Saenz-Forero arrived at the New Ol eans
International Airport aboard a flight fromSan Jose, Costa Rica. He
presented a falsified passport to inmgration authorities. Upon
questioning, he waived his Mranda rights and admtted his true
identity. He was then arrested on a charge of using a false
passport in violation of 18 U S.C. § 1543. Subsequent checks of
imm gration records reveal ed that Saenz-Forero had previously been
arrested and deported fromthe United States on Septenber 10, 1986,
after a 1985 conviction for conspiracy to possess and distribute
cocai ne. After his deportation in 1986, Saenz-Forero did not apply
for or receive permssion to re-enter the United States.

Saenz- Forero was indicted on two counts: (1) attenpting to re-
enter the United States wthout the perm ssion of the Attorney
Ceneral after having been arrested and deported; and (2) w | ful
use of an altered passport. He pleaded guilty to the re-entry
count, and the governnent noved to dism ss the passport count in
accordance with the plea agreenent.

Saenz- Forero was sentenced on May 19, 1993. The trial court
used his prior drug conviction to increase his sentence under 8

U S C 8 1326(b)(2)? and the correspondi ng sentence enhancenent

2'I'n the case of any alien [who attenpts to re-enter the
United States after having been previously arrested and deport ed]
whose deportation was subsequent to a conviction for comm ssion
of an aggravated felony, such alien wll be fined under [Title
18], inprisoned not nore than 15 years, or both." 8 U S. C. 8§
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provision in the United States Sentencing Guidelines.?® Saenz-
Forero's 1985 conviction is an "aggravated fel ony" for the purpose
of 8 2L1.2(b)(2) and 8 1326(b)(2), according to both Guideline and
statutory definitions in effect in 1992 when he attenpted to re-
enter the United States. 8 US C § 1101(a)(43); US. S.G 8
2L1.2(b)(2), comrent.(n.7)(Nov. 1992). Cocaine is a "controlled
substance" under 21 U.S.C. 8§ 806(6), and conspiring to distribute
cocaine is a "drug trafficking crine" as defined in 18 U S. C 8§
924(c)(2).*

After the trial court applied the 16-1evel increase called for
in 8§ 2L1.2(b)(2), as well as a three-|level decrease for acceptance
of responsibility, Saenz-Forero's total offense |level was 21. His

crimnal history category was Il, resulting in a sentencing range

1326(b) (2).

Mere re-entry after deportation subjects the defendant only
to a two-year maxi mum sentence under 8§ 1326(a). Entry after
conviction for a non-aggravated felony subjects a defendant to a
maxi mumterm of five years under § 1326(b)(1). We have held that
8§ 1326(b)(2), which subjects prior aggravated felons to a term of
up to 15 years, is a sentence enhancenent provision rather than
an i ndependent crimnal offense. United States v. Vasquez-Q vera,
999 F.2d 943, 945 (5th Cr. 1993)(holding that the prior
aggravated offense is not an elenent of the crinme and does not
have to be alleged in the indictnent), cert. denied, 114 S. C
889 (1994); Accord, United States v. Crawford, 18 F. 3d 1173, 1178
(4th Gr. 1994); but see United States v. Canpos-Martinez, 976
F.2d 589, 591-92 (9th Gr. 1992)(hol ding that subsections (a) and
(b) constitute separate crines).

3U.S.S.G § 2L1.2 sets a base offense |level of 8 for
"unlawful ly entering or remaining in the United States," then
provides in 8 2L1.2(b)(2) that "[i]f the defendant previously was
deported after a conviction for an aggravated fel ony, increase by
16 levels.™

“For a discussion of the different functions of 8§
2L1.2(b)(2) and § 1326(b)(2), see United States v. Forbes, 16
F.3d 1294, 1300 & n.9 (1st GCir. 1994).

3



of 41 nonths to 51 nonths. The trial court chose the bottomof the
range, sentencing Saenz-Forero to 41 nonths of incarceration.
DI SCUSSI ON

Saenz- Forero, who brings this appeal pro se, challenges his
sentence with two issues on appeal. (1) Did the trial court's
enhancenent of Saenz-Forero's sentence under 8 U . S.C. 8§ 1326(b)(2)
and U S S.G 8§ 2L1.2(b)(2) for his 1985 aggravated felony
conviction violate the Ex Post Facto Cl ause of the Constitution?

(2) Was Saenz-Forero denied effective assi stance of counsel ?

| ssue 1: Ex Post Facto Arqunent

Saenz- Forero, raising an issue of first inpression in the
Fifth Grcuit, alleges an ex post facto viol ati on because his drug
conviction -- the "aggravated fel ony" used to enhance his sentence
-- occurred in 1985, before such a drug conviction was cl assified
as an "aggravated felony," and before the enactnent of the
sent enci ng enhancenent provisions in 18 U S . C. 8§ 1326(b)(2) and
US S G 8 2L1.2(b)(2). The relevant dates are set out bel ow

January 30, 1985 - Saenz-Forero is convicted of conspiring to

possess and di stri bute cocai ne.

Septenber 10, 1986 - Saenz-Forero is arrested and deported fromthe
Uni ted States.
Novenber 18, 1988 - 8 U.S.C. 8§ 1326 is anended effective this date

to provide for a 15-year maxi num sentence for a defendant who
attenpts to illegally re-enter the United States after having been
previ ously deported foll ow ng an aggravated fel ony conviction. The

anendi ng | egi sl ati on al so added a new statutory provision, 8 U S. C



§ 1101(a)(43), which defines "aggravated felony" as including any
drug trafficking crine.

Novenber 1, 1991 - U S.S.G 8 2L1.2 is anended effective this date

by the addition of a new subsection (b)(2), providing for a 16-
| evel increase in the base offense level of a defendant who
attenpts to illegally re-enter the United States after having been
previ ously deported foll ow ng an aggravated fel ony conviction. The
amendnent to 8 2L1.2 al so added Application Note 7, which defines
"aggravated felony" to include any illicit trafficking in a
control | ed substance.

Decenber 21, 1992 - Saenz-Forero, using an altered passport,

attenpts to illegally re-enter the United States and is arrested.

January 7, 1993 - Saenz-Forero is indicted.

February 3, 1993 - Saenz-Forero pleads guilty to a violation of 8

U S.C § 1326(b)(2).

May 19, 1993 - Saenz-Forero i s sentenced.

Saenz-Forero, in his pro se brief, argues that "the aggravated
felony statute did not exist at the tinme of appellant's original
conviction,"” and that his 1985 conviction occurred "before the
statute decl ared drug convictions to be conviction of an aggravated
felony." He asks the Fifth Crcuit to "remand for re-sentencing in
conpliance with the law in effect at the tinme of appellant's
original conviction, thus, remanding for renoval of the 16-1Ievel
enhancenent . "

Saenz- Forero's argunent seens to be that the district court's

application to him of the harsher penalties in 8 USC 8§



1326(b)(2) and U.S.S.G 8 2L1.2(b)(2) violates the Ex Post Facto
Cl ause of the Constitution.® U S. ConsT., art. |, 8 9, cl. 3 ("No

ex post facto Law shall be passed."). An ex post facto lawis
a crimnal or penal neasure which is retrospective and is
di sadvantageous to the offender because it nmamy inpose greater

puni shnment. United States v. Leonard, 868 F.2d 1393, 1399 (5th Cir

1989), overruled on other grounds by United States v. Taylor, 495

U S. 575, 579 & n.2 (1990), and cert. denied, 496 U S. 904 (1990).

A central concern of the ex post facto prohibition is to assure
that legislative acts "give fair warning of their effect and permt
individuals to rely on their nmeaning until explicitly changed."”

MIler v. Florida, 482 U S 423, 430 (1987)(quoting Waver V.

Graham 450 U. S. 24, 28-29 (1981)). W have held that a statute
violates the Ex Post Facto Clause if the statute (1) punishes as a
crinme an act previously commtted which was not a crinme when it was
done; (2) increases the punishnent for a crine after the crine is

commtted; or (3) deprives a crimnal defendant of a defense that

°Saenz-Forero raises this issue for the first tine on
appeal, so our review nust be for "plain error" under FED. R
CRM P. 52(b) and United States v. dano, 113 S. . 1770, 1777-
78 (1993). Under d ano, a federal appellate court may not review
an unpreserved claimof error unless: (1) there was an actual
error; (2) the error was "plain," i.e., clear under current |aw,
and (3) it affected the defendant's "substantial rights." Even
when all three prongs are net, O ano holds, the appellate court
has discretion as to whether to correct the error. W hold that
there was no error in Saenz-Forero's sentence, so we reach only
the first step of 4 ano.




was legally available at the tinme the act was conmtted. United

States v. Brechtel, 997 F.2d 1108, 1113 (5th Gr.), cert. denied,

114 S.C. 605 (1993).
This Grcuit has not yet addressed the precise issue Saenz-
Forero raises. But arecent First Crcuit case is squarely on point

against his ex post facto argunent. United States v. Forbes, 16

F.3d 1294, 1302 (1st Gr. 1994). In addition, this Crcuit and the
Suprene Court have upheld recidivist statutes in the face of
simlar ex post facto challenges. Leonard, 868 F.2d at 1399-1400
(citing Gvyger v. Burke, 334 U S 728, 732 (1948)); Perkins v.

Cabana, 794 F.2d 168, 169 (5th Gr.), cert. denied, 479 U S. 936
(1986).

In Leonard, the defendant cl ainmed that his sentence coul d not
be enhanced (pursuant to a recidivist statute giving a harsher
sentence to offenders with three prior convictions for certain
felonies) due to convictions that pre-dated the enactnent of the
recidivist statute. We upheld his conviction:

"Leonard's argunent reflects a msunderstanding as to the
function of his [prior] convictions under the statute. Neither
his conviction nor the sentence he conplains of punishes him
for these prior offenses. Those offenses nerely led to an
enhanced sentence for his new crine. Leonard pled guilty to
[the new crinme] on May 26, 1988, after the effective date of
[18 U.S.C.] 8§ 924(e). Section 924(e) is not retrospective
because it bases enhancenent of his sentence upon convictions
whi ch preceded its enactnent."

Leonard, 868 F.2d at 1399-1400 (holding that 8 924(e) did not



violate the Ex Post Facto Clause).® W also upheld a M ssissipp
recidivist statute against a simlar constitutional challenge in
Perkins v. Cabana, 794 F.2d 168, 169 (5th Cr.), cert. denied, 479
U S. 936 (1986).

"Perkins argues that [Mss. Code Ann.] 8§ 99-19-81 is an
unconstitutional ex post facto law. He asserts that the |aw
i nperm ssibly applies to convictions that occurred as nmany as
ten years before the effective date of the |aw, and that the
requi renment of the maxi mum possi bl e sentence for the habitual
of fender inperm ssibly increases the punishnent for the crine
after its conm ssion.

This retroactivity argunent m sses the mark. The statute
defines and fixes the punishnent for future felony offenses.
That it does so in ternms of past offenses does not punish or
i ncrease the punishnent for those past offenses. The State has
done no nore than classify felony recidivists in a different
category for puni shnent purposes than the category provided for
first felony offenders. No person is exposed to the increased
penalty unless he commts a felony after the enactnent.”

Perkins, 794 F.2d at 169. The United States Suprene Court simlarly
held that a recidivist statute was not an unconstitutional ex post
facto law even though the prior offense, which classified the
accused as a habitual offender, occurred prior to the effective

date of the recidivist statute. G yger v. Burke, 334 U S. 728, 732

(1948) (upholding recidivist statute against ex post facto
chal | enge) .

In this case, Saenz-Forero is asserting essentially the sane
argunent that we rejected in Perkins and Leonard, and that the
Suprene Court rejected in Gyger. And, |like the defendants in those
cases, Saenz-Forero was convicted for conduct that occurred after

the enactnment of the statute that crimmnalized his conduct and

6Leonard was overruled by the United States Suprene Court on
an unrelated point. United States v. Taylor, 495 U S. 575, 579 &
n.2 (1990).




establ i shed the punishnment for that conduct. H's attenpt to re-
enter the United States in violation of 8 U S.C. § 1326 occurred in
1992. The subsection setting a harsher sentence for prior
aggravated felons, 8 U S.C. § 1326(b)(2), was enacted in 1988, and
the statutory definition of "aggravated felony" in 8 US C 8§
1101(a)(43) also was enacted in 1988. The applicable sentencing
guideline provision and definition, US S G § 2L1.2(b)(2) &
coment (n.7), becane effective on Novenber 1, 1991, also before
Saenz-Forero's 1992 attenpted re-entry. The fact that his prior
aggravated fel ony conviction occurred in 1985 does not change the
anal ysi s, according to the case | aw uphol di ng recidivist statutes.
Gyger, 334 U.S. at 732; Leonard, 868 F.2d at 1399-1400; Perkins,
794 F.2d at 169.

In addition, the First Circuit explicitly rejected Saenz-

Forero's argunent in United States v. Forbes, 16 F.3d 1294, 1302

(st Cr. 1994). In that case, Janmican citizen Robert GCeorge
Forbes was convicted under 8 US C. 8§ 1326 for unlawfully
attenpting to re-enter the United States after having been
previously arrested and deported. Forbes appeal ed his sentence,
argui ng that the use of prior convictions to trigger the aggravated
fel ony enhancenent provision of § 1326(b)(2) violated the Ex Post
Facto O ause because the prior convictions occurred prior to the
enactment of 8§ 1326(b)(2). The First Crcuit rejected the ex post
facto argunent and affirnmed Forbes' sentence:

"For bes cannot claimthat subsection (b)(2) nakes nore onerous

the punishnment for crines commtted before its enactnent.

Forbes i s bei ng puni shed for the crine of unlawful re-entry, in

violation of 8§ 1326. The enhancenent provision increases the
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puni shment for this crinme. It does not affect the punishnent
that Forbes received for the crinmes commtted prior to the
effective date of the Act. As the [ Suprene Court in Gyger, 334
U S at 732,] observed, the fact that prior convictions that
[are] factored into a defendant's increased sentence preceded
the enactnent of an enhancenent provision does not render the
Act invalidly retroactive. Rather, an enhanced penalty is not
to be viewed as either a new jeopardy or additional penalty for
the earlier crines. It is a stiffened penalty for the |atest
crime, which is considered to be an aggravated of f ense because
[it is] a repetitive one."

Forbes, 16 F. 3d at 1302 (citations omtted). The First Grcuit al so
uphel d the decision of the sentencing court to increase Forbes
base offense | evel by 16 |evels pursuant to 8 2L1.2(b)(2). 1d. at
1301.

Guided by the First Crcuit's persuasive reasoning in Forbes

-- as well as by the anal ogous precedent in Gyger, Perkins and

Leonard -- we hold that the enhancenent of Saenz-Forero's sentence
under § 1326(b)(2) and 8 2L1.2(b)(2) for his 1985 aggravated fel ony
conviction did not violate the Ex Post Facto C ause.

| ssue 2: lneffective Assistance Caim

Saenz-Forero also argues that he was denied effective
assi stance of counsel because his attorney did not object to the
16-1evel increase.’” To prevail on this claim Saenz-Forero nust
denonstrate that his attorney's performance was deficient and that

the deficient performance prejudiced his defense. Strickland v.

Washi ngton, 466 U.S. 668, 687 (1984). To establish prejudice under

‘Generally, a claimof ineffective assistance cannot be
raised for the first tinme on direct appeal. United States v.
Bounds, 943 F.2d 541, 544 (5th Gr. 1991), cert. denied, 114
S.C. 135 (1993). W w il address the claim however, if the
record provides substantial details about the attorney's conduct.
Here, Saenz-Forero's ineffective assistance claimis related to
his ex post facto claim so we will address it.

10



Strickland, a defendant nust show that his attorney's errors were
Sso serious as to render the proceedings unreliable and

fundanentally unfair. Lockhart v. Fretwell, 113 S. C. 838, 844

(1993). As was discussed above, the sentencing court correctly
applied the 16-1evel enhancenent under § 2L1.2(b)(2). Therefore, an
obj ection by Saenz-Forero's attorney on this point could not have
changed the sentence, and thus Saenz-Forero cannot denonstrate

prejudi ce under Strickland.® Hs sentence i s AFFI RVED.

8Cf. United States v. Rosalez-Orozco, 8 F.3d 198, 202 (5th
Cir. 1993)(evidence was sufficient to support conviction, so
def endant could not show Strickland prejudice fromcounsel's
failure to nove for acquittal).
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