United States Court of Appeals,
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No. 93-3443.

GREATER SLI DELL AUTO AUCTI ON, I NC. and Rebecca Toblin Sl ocum
Pl aintiffs-Appellants,

V.

AMERI CAN BANK & TRUST CO. OF BATON ROUGE, LA., et al.,
Def endant s.

FEDERAL DEPCSI T | NSURANCE CORPORATI ON, As Receiver for Anerican
Bank & Trust Co., Defendant- Appell ee,

V.
Joseph M SLOCUM Def endant - Appel | ant .
Sept. 23, 1994.

Appeal from the United States District Court for the Mddle
District of Louisiana.

Bef ore ALDI SERT,! REYNALDO G GARZA and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Greater Slidell Auto Auction appeals the sunmary di sm ssal of
its conplaint for lack of subject matter jurisdiction based onits
failure to pursue its admnistrative renedi es agai nst the Federal
Deposit Insurance Corporation as receiver of a failed bank. W
hold that the district court has jurisdiction. We vacate the
di sm ssal and remand for further proceedi ngs.

| .
Geater Slidell Auto Auction, Joseph Slocum and Rebecca

Toblin Slocum filed suit in state court for breach of contract

Circuit Judge of the Third Crcuit, sitting by designation.



agai nst the Anerican Bank & Trust Conpany ("AmBank") in February
1988, after AnBank canceled G eater Slidell's line of credit. In
August 1990 the FDIC was appointed receiver for AmBank and, on
Septenber 4, substituted itself for the fail ed bank and renoved t he
action to federal court. The FDI C then sought and obtai ned a 90-
day stay of the action pursuant to the Financial Institutions
Ref orm and Recovery Act of 1989 (FIRREA), 12 U S. C. § 1821(d)(12).

In February 1993 the FDIC noved to dismss based on
Plaintiffs' failure to exhaust their admnistrative remedi es. See
id. 8§ 1821(d)(13)(D) (limting jurisdiction over clains against
depository institution); Mliezer v. RTC, 952 F.2d 879, 882 (5th
Cr.1992) (interpreting 8 1821(d)(13)(D) as an exhaustion
requi renent for clains filed after a receiver is appointed). It
argued that FIRREA required Plaintiffs to present their claimto
the FDIC by the deadline established on the FDICs notice to
creditors of its appointnment as receiver. See id. § 1821(d)(3)(B)
(requiring publication of a notice to creditors to present their
clains by a date specified in the notice) & (5)(B) (providing for
all omance of tinely clains). The FDIC also contended that
Plaintiffs' failure to file a claimin a tinmly manner forever
barred that claim See id. 8§ 1821(d)(5)(C (providing for final
di sal l owance of untinely clains).

The FDI C publ i shed notice of its appoi ntnent and of the clains
deadline in a local newspaper in accordance wth FIRREA s notice
requi renment under 12 U.S.C. § 1821(d)(3)(B). The FDI C never muil ed
notice to Plaintiffs as required by 8 1821(d)(3)(C, however.



The district court dismssed the action based on Plaintiffs
failure to exhaust their admnistrative renedies, relying on
Meliezer. The court concluded that an adm nistrative claimcould
not be deened filed by the initiation of alawsuit. Final judgnent
was entered, and this appeal followed.

Plaintiffs nowpresent two i ssues for our consideration. They
contend that the FDIC s failure to mail notice of the bar date in
accordance with 8§ 1821(d)(3)(C) (in addition to neeting the
noti ce-by-publication requirenent of subsection (d)(3)(B))
constituted a violation of due process, evenif such mailing is not
mandat ory under the statute; and that the dism ssal was inproper
because Plaintiffs' pending state court action constituted a "claim
filed" with the FDIC such that the exhaustion requirenments were
met .

.

Plaintiffs argue that the court erred by failing to consider
their state court petition as satisfying the statutory requirenent
that they "present” a claimto the receiver. |If aclaimnt with a
suit pending against the failed institution when the receiver is
appointed receives no notice from the receiver of the
adm nistrative process, the receiver has "the option to either
request a stay, and proceed admnistratively based on the
claimant's conplaint or any substitute or supplenental filing it
may request, or forego the privilege of requesting a stay and thus
proceed judicially." Watley v. RTC, No. 93-2104, slip op. at ----
, --- F.3d ----, (5th Cr. Septenber 7, 1994) (enphasis added). In



this case the receiver requested a stay but did not mail Plaintiffs
notice of the admnistrative clainms procedure despite the
recei ver's know edge of the Plaintiffs' pending suit. W hold that
where the receiver fails to give notice of any other clains
procedure, it nust <consider any pending law suits in the
adm ni strative process or forego the admnistrative process and
proceed with the law suit. The receiver was thus bound to proceed
admnistratively based on the claimas set forth in the petition
pending in the court action. |Id.
Such a holding is not at odds wwth RTC v. Mistang Partners,

946 F.2d 103, 106 (10th Cir.1991), or Brady Devel opnent Co. v. RTC
14 F. 3d 998, 1005 (4th G r.1994). Though Mustang and Brady refused
to consider a petition or counterclai mpending in court agai nst the
recei ver as satisfying the statutory requirenent that the cl ai mant
"present” a claim adm nistratively, neither case considered the
situation here or in Wuatley, i.e., that the receiver had not
notified the claimant that any additional presentation of the claim
was expected or required. See Mustang, 946 F.2d at 106 (noting
that RTC conplied with the notice requirenents with respect to the
claimant); Brady, 14 F.3d at 1005 (noting that RTC had foll owed
the requisite statutory provisions). A claimant with a |aw suit
pendi ng agai nst the bank when the receiver is appointedis entitled
to mailed notice of the adm nistrative clains procedure before the
rule of Mustang or Brady coul d apply.

The consequence of the receiver's failure to act upon the

claim admnistratively is that the jurisdiction of the court



continues over the Plaintiffs' action under § 1821(d)(6)(A)
("claimant may ... <continue an action comenced before the
appoi ntnment of the receiver” wthin 60 days of the expiration of
the clai ns-determ nation period described in § 1821(d)(5)(A)(i)).
L1l

We are al so persuaded by Plaintiffs' argunent that failureto
provide themnotice by mail violates their right to due process.?
Mailing of notice to claimants known to the receiver is
constitutionally required; for such claimnts, publication of
notice (which is sufficient for unknown cl ai mants) i's
constitutionally infirm See Mullane v. Central Hanover Bank &
Trust Co., 339 U. S. 306, 317-20, 70 S. . 652, 658-60, 94 L. Ed. 865
(1950); Mennonite Bd. of Mssions v. Adans, 462 U.S. 791, 798-800,
103 S. . 2706, 2711-12, 77 L.Ed.2d 180 (1983); see also Watl ey,
slipop. at ---- (Duhé, J., concurring). The statutory requirenent

of mailed notice to claimants who becone known applies as a

2Even if our ruling regarding continuing jurisdiction under
8§ 1821(d)(6)(A) is in error, we would nevertheless find federal
jurisdiction to determine Plaintiffs' clai mbecause of the due
process challenge. Although Meliezer considers the restriction
on jurisdiction in 8 1821(d)(13)(D) an exhaustion requirenent, a
due process challenge to adm ni strative procedures may be brought
in federal court despite any exhaustion requirenent. See Bowen
v. Gty of New York, 476 U. S. 467, 483, 106 S.Ct. 2022, 2031-32,
90 L. Ed.2d 462 (1986) (recogni zing exception to exhaustion
requi renment if clainmant asserts a constitutional challenge
collateral to his substantive claim; DCP Farns v. Yeutter, 957
F.2d 1183, 1189 (5th Cr.) (recognizing exception to exhaustion
requi renent when plaintiff's contention is that the
admnistrative systemis itself unlawful or unconstitutional),
cert. denied, --- US ----, 113 S.C. 406, 121 L.Ed.2d 331
(1992); Information Resources, Inc. v. United States, 950 F.2d
1122, 1126 (5th G r.1992) (recogni zi ng exception to exhaustion
requi renment where adm nistrative renedi es are i nadequate).
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constitutional mninumto a clai mant known by reason of a | aw suit
pendi ng when the receiver is appointed.
| V.
The district court's jurisdiction continues over the nerits of
the claim The judgnent of dismssal is
VACATED and the matter is REMANDED for further proceedi ngs.

ALDI SERT, G rcuit Judge, dissents and will assign witten
reasons.



