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Appeal from the United States District Court for the Eastern
District of Louisiana.

Before KING H G3 NBOTHAM and BARKSDALE, Circuit Judges.

KING Crcuit Judge:

Leonard Laker, as trustee of the bankruptcy estate of Toyota
of Jefferson, Inc., sought to recover for the estate three
all egedly preferential paynents of noney fromthe debtor to one of
its creditors, Anelia Schexnayder Normand, under 11 U S. C. § 547.
The court below held that all three paynents were voidable
preferences, but it nevertheless permtted himto recover only the

final transfer. This appeal foll owed.

| . BACKGROUND
A. Facts
Louis J. Normand, Sr., was the president and mjority
sharehol der of Toyota of Jefferson, 1Inc. (Toyota). Anel i a

Schexnayder Nor mand, now deceased, was t he not her of Loui s Nornmand.
Francelle Vallette is the testanentary executrix for the succession

of Anmelia Normand.



The dispute in the instant case involves a series of
transacti ons between Toyota and Anelia Normand in 1989 and 1990.
On May 30, 1989, Anelia Normand gave Toyota four checks totalling
$30, 830. 75. Toyota repaid this anmount by two checks dated COct ober
24, 1989, and Anelia Normand deposited the checks into a joint
account she shared with her son on October 25, 1989.

On January 8, 1990, Anelia Normand transferred $82,993 to
Toyota by check, which was deposited in Toyota's account the next
day. Toyota returned this anount to Anelia Normand in four checks
dated January 12-19, 1990. She deposited these checks into her
account over the period from January 17-26, 1990.

On February 22, 1990, Anelia Normand transferred $90, 169 to
Toyota by check. Toyota repaid this anount over tinme, wth seven
checks dated February 22, 1990, and two checks dated February 24,
1990. Anmel i a Normand deposited the checks from Toyota over the
period from March 1-14, 1990.

B. Procedural History

Toyota filed a voluntary petition for relief under Chapter 11
of the United States Bankruptcy Code in the United States
Bankruptcy Court for the Eastern District of Louisiana on Septenber
28, 1990. Leonard Laker was appointed as trustee for Toyota's
estate ("the bankruptcy trustee"), and he remained trustee after
the case was converted into a Chapter 7 proceedi ng on Novenber 13,
1990. On Cctober 23, 1991, the bankruptcy trustee filed an
adversary proceeding in the bankruptcy court against Vallette in

her capacity as executrix for the succession of Anelia Nornmand,



seeking to avoid and recover the paynents nmade by Toyota to Anelia
Nor mand outlined above (totalling $203,992.75) under 11 U S.C. 8§
547.

On May 26, 1992, the district court granted Vallette's
unopposed notion to withdraw reference of the adversary proceedi ng
from the bankruptcy court. After a tel ephone conference, the
parties consented to a bench trial before a United States
Magi strate Judge pursuant to 28 U S C. 8§ 636(c). See McLeod,
Al exander, Powel & Apffel, P.C. v. Quarles, 925 F.2d 853, 855 (5th
Cir.1991) (noting that a magi strate judge acting under 8 636(c) may
conduct a trial and enter judgnent for the court in any civi
matter referred to it by the district court if the parties
consent). Trial was held on February 25, 1993. 1In its order and
reasons filed on March 31, 1993, the court held that the three sets
of paynents from Toyota to Anelia Normand from October 25, 1989,
t hrough March 14, 1990, were preferential paynments within the
meaning of 11 U S.C. § 547(b). The court considered and rejected
Val lette's argunents that the "contenporaneous exchange" and
"ordi nary course of business" exceptions of § 547(c)(1) and (c)(2)
applied to the transactions. The court further held, however, that
only the final preferential payment, for $90, 169, coul d be avoi ded
and recovered by the bankruptcy trustee, for the foll ow ng reasons:

In sum the Magistrate Judge finds that these paynents
from Debtor to Creditor may be recovered by the bankruptcy
estat e—they may be avoi ded. However, this was the sane noney
bei ng passed back and forth.

The sanme noney was borrowed and repaid three tines. To
all owthe recovery of the total —$203, 992. 75—woul d be an unj ust

i ncrease of the bankruptcy estate (and an unjust decrease of

3



the deceased Creditor's estate). Only the final and | argest

transfer fromDebtor to Creditor, in the anount of $90, 169. 00,

may be avoi ded.
The bankruptcy trustee tinely filed his notice of appeal to this
court, appealing the portion of the order limting his recovery of
the preferential paynents to $90, 169.

1. STANDARD COF REVI EW

W review a judgnent rendered by a magi strate pursuant to 28
US C 8§ 636(c) as we would a judgnent rendered by a district
judge. See 28 U.S.C. §8 636(c)(3); Janmes v. Hyatt Corp., 981 F.2d
810, 812 (5th G r.1993). Thus, we reviewissues of | aw de novo and
findings of fact under the clearly erroneous standard. Janes, 981
F.2d at 812.

[11. ANALYSI S

The sole issue for our decision is whether the court bel ow
properly limted the bankruptcy trustee's recovery to $90, 169, the
ampunt of the last preferential paynent from Toyota to Anelia
Nor mand. ! The bankruptcy trustee argues that the court bel ow erred
inlimting the bankruptcy estate's recovery fromAnelia Normand to
| ess than the full $203,992.75 sought. In the trustee's view, once

t he court bel ow deci ded that neither 8 547(c)(1) nor (c)(2) applied

The appellee, Vallette, argues in her brief that the court
bel ow erred in holding that the "contenporaneous exchange" and
"ordi nary course of business" exceptions did not apply. W
decline to consider her argunents because, absent a cross appeal,
t he appel | ee cannot attack the decision of the court belowwth a
view either to enlarging her own rights thereunder [or |essening
the rights of her adversary.] Morley Constr. Co. v. Maryl and
Casualty Co., 300 U S. 185, 191, 57 S.Ct. 325, 327, 81 L.Ed. 593
(1937); Securities and Exch. Commn v. AMX, Int'l, Inc., 7 F.3d
71, 74 n. 4 (5th Gr.1993); Speaks v. Trikora Lloyd P.T., 838
F.2d 1436, 1439 (5th G r.1988).



to the preferential paynents, the court was bound to award the
bankruptcy estate the full anmount of the preferential paynents.
Val | ette argues, however, that the "subsequent advance" exception
found in 8 547(c)(4) supports the decision by the court bel ow
That section of the Bankruptcy Code provides as foll ows:

(c) The trustee may not avoid under this section a
transfer—

* * * * *x %

(4) to or for the benefit of a creditor, to the extent
that, after such transfer, such creditor gave new val ue to or
for the benefit of the debtor—

(A) not secured by an ot herw se unavoi dabl e security
interest; and

(B) on account of which new val ue the debtor did not
make an ot herw se unavoidable transfer to or for the
benefit of such creditor[.]

11 U.S.C. 8§ 547(c)(4). Although the court bel ow did not expressly
rely on 8 547(c)(4), Vallette is entitled to offer alternative
bases for uphol ding the judgnent, provided there is record support
for her argunents. Cox v. Sunbelt Sav. Ass'n, 896 F.2d 957, 959 n.
2 (5th Gir.1990).

We consider first the role 8§ 547(c)(4) was intended to play by
the drafters of the Code. The exception "nobst obviously applies to
revolving credit relationships."” Raynond T. N mmer, Security
Interests in Bankruptcy: An Overview of Section 547 of the Code,
17 Hous. L. REv. 289, 299 (1980). Two policy considerations support
the exception. First, without the exception, a creditor who

continues to extend credit to the debtor, perhaps in inplicit

reliance on prior paynents, would nerely be increasing his



bankruptcy | oss. ld. at 300. Second, the limted protection
provi ded by the subsequent advance rule encourages creditors to
continue their revolving credit arrangenents with financially
troubl ed debtors, potentially hel ping the debtor avoid bankruptcy
altogether. 1d. at 300-01. Protecting the creditor who extends
"revolving credit" to the debtor is not unfair to the other
creditors of the bankrupt debtor because the preferential paynents
are repl eni shed by the preferred creditor's extensi ons of new val ue
to the debtor. Kroh Bros. Dev. Co. v. Continental Constr. Eng'rs,
Inc. (Inre Kroh Bros. Dev. Co.), 930 F.2d 648, 652 (8th G r.1991).

W turn next to the elenments of the 8 547(c)(4) exception
itself. Commentators have noted that "[t]here are two keys to the

application of (c)(4). The creditor nust have given (1) "new
val ue' and nust have done so (2) after the preferential transfer."
1 DaviD G EPSTEIN ET AL., BANKRUPTCY § 6-34, at 628 (1992). Two ot her
caveat s nust be observed. The new val ue given by the creditor nust
not be secured by "an otherw se unavoi dabl e security interest," 8§
547(c)(4)(A), and the debtor nust not have nade "an otherw se
unavoi dable transfer to or for the benefit of such creditor" on
account of the new value, 8 547(c)(4)(B).

The transfers in this case may be summari zed as foll ows.

Preferenti al

Dat e Paynent New Val ue

Cct. 1989 $30, 830.75

Jan. 9, 1990 $82, 993. 00

Jan. 12-19, 1990 $82,993. 00



Feb. 1990 $90, 169. 00

Mar. 1990 $90, 169. 00
Under the "net result rule,” which was applied by sone courts under
pr e- Code bankruptcy |aw, bankruptcy courts would sinply total the
preferential paynents and t he advances of new val ue and of f set t hem
agai nst each other. 1 EPSTEIN, supra, at 629. Because 8 547(c)(4)
requires the new value to be given by the creditor after the
preferential transfer to the creditor, its scope is narrower in
operation than the net result rule. 1d.; see also Waldschm dt v.
Ranier (In re Ful ghum Constr. Corp.), 706 F.2d 171, 174 (6th Cr.)
(" Congressional netanorphosis has transformed the judicially
created net result rule into what nmay be characterized as a
subsequent advance rule...."), cert. denied, 464 U S 935, 104
S.C. 342, 78 L.Ed.2d 310 (1983).

The bankruptcy trustee argues that none of the preferenti al
transfers made by Toyota qualify for the 8 547(c)(4) exception
"because [ Toyota] repaid all the funds that Anelia Normand lent it.
There was no subsequent advance by Anelia Normand which [Toyot a]
did not repay." Phrased another way, the bankruptcy trustee's
argument is that the final preferential paynent of $90, 169
destroyed Anelia Normand's ability torely on 8 547(c)(4) to retain
the first two preferential paynents.

We disagree with the bankruptcy trustee's interpretation of
8 547(c)(4), believing it to be contrary to the statute's plain

| anguage. As an aid to our analysis, we may conpare the instant



case with the follow ng hypot heti cal
Preferenti al

Dat e Paynent New Val ue

Cct. 1989 $30, 830.75

Jan. 9, 1990 $82, 993. 00

Jan. 12-19, 1990 $82, 993. 00

Feb. 1990 $90, 169. 00
It is clear that § 547(c)(4) would prevent the bankruptcy trustee
from setting aside either preferenti al paynent in this
hypot hetical. See Crichton v. Wheeling Nat'l Bank (In re Meredith
Manor, Inc.), 902 F.2d 257, 258-59 (4th Cir.1990); Boyd v. The
Water Doctor (In re Check Reporting Servs., Inc.), 140 B.R 425,
439 (Bankr.WD. M ch. 1992). Each preferential paynment has
effectively been returned to the estate by an even greater
extensi on of new value by the creditor. The transactions have not
harmed the other creditors of the bankruptcy estate, because they
have occasioned no dimnution to the estate; i ndeed, they have
augnmented it by al nost $60,000. See In re Kroh Brothers, 930 F. 2d
at 652 ("[T] he relevant inquiry under section 547(c)(4) is whether
t he new val ue repl eni shes the estate."). O course, if a creditor
has retained an unavoi dable security interest in an extension of
new value, or if the debtor has subsequently repaid the new val ue
by means of "an ot herw se unavoi dabl e transfer,"” 8 547(c)(4)(A) and
(B) prevent the creditor fromrelying on the exception because no

effective replenishnent of the estate has occurred.



We hold that the existence of the final preferential paynent
in this case does not allow the bankruptcy trustee to overcone
Vallette's 8§ 547(c)(4) defense to avoidance of the first two
preferential paynents. In the words of one commentator:

The prevailing interpretation seens to be the correct
one. |f the debtor has made paynents for goods or services
that the creditor supplied on unsecured credit after an
earlier preference, and if these subsequent paynents are
t hensel ves voi dabl e as preferences (or on any other ground),
t hen under section 547(c)(4)(B) the creditor should be able to
i nvoke those unsecured credit extensions as a defense to the
recovery of the earlier voidable preference. On the other
hand, the debtor's subsequent paynents m ght not be voi dabl e
on any other ground and not voidable under section 547,
because the goods and services were given C.O D. rather than
on credit, or because the creditor has a defense under section
547(c) (1), (2), or (3). In this situation, the creditor my
keep his paynents but has no section 547(c)(4) defense to the
trustee's action to recover the earlier preference. In either
event, the creditor gets credit only once for goods and
services |later supplied.

Vern Countryman, The Concept of a Voidable Preference in
Bankruptcy, 38 VawD. L.Rev. 713, 788 (1985) (enphases added)
(footnotes omtted); see also 1 EPSTEIN, supra, at 632 ("[T]he
debtor's paynent of the new val ue does not affect the application
of (c)(4) if the paynent itself is avoidable."). The final
preferential paynent in the instant case is voidable; § 547(c)(4)
offers Vallette no solace because the $90,169 paynent was not
followed by an extension of new val ue. Once this paynent is
avoi ded, the situation is identical to the hypothetical presented,
supra, and fits neatly within Professor Countryman's analysis.
Many bankruptcy courts have adopted this approach to 8§ 547(c)(4).
See, e.g., Brown v. Shell Canada, Ltd. (In re Tennessee Co.), 159

B.R 501, 518 (Bankr.E.D. Tenn. 1993); Successor Comm of Creditors



Hol di ng Unsecured Cains v. Bergen Brunswig Drug Co. (In re Ladera
Hei ght s Community Hosp. , I nc.), 152 B.R 964, 967- 68
(Bankr. C. D. Cal . 1993); Hyman v. Stone Lunber Co. (In re Wnter
Haven Truss Co.), 154 B.R 592, 596 (Bankr.MD. Fl a. 1993); Mosi er
v. Ever-Fresh Foods Co. (Inre IRFM Inc.), 144 B.R 886, 889-93
(Bankr.C. D. Cal .1992); Allied Conpanies, Inc. v. Broughton Foods
Co. (In re Alied Conpanies, Inc.), 155 B.R 739, 743-44
(Bankr.S.D. I nd. 1992); In re Check Reporting Services, 140 B.R at
432, 4309. The subsequent advances following the first two
preferential paynents were repaid, but wwth preferences that were
not "ot herw se unavoi dable.” The result reached by the court bel ow
is therefore correct.?
| V. CONCLUSI ON
For the foregoi ng reasons, the judgnent of the court belowis

AFFI RVED.

2Sone of our sister circuits have, in dicta, described §
547(c)(4)(B) as requiring the subsequent advance to go "unpaid."
See In re Kroh Brothers, 930 F.2d at 652; New York City Shoes,
Inc. v. Bentley Int'l, Inc. (Inre New York City Shoes, Inc.),
880 F.2d 679, 680 (3d Cir.1989); Charisma Inv. Co., N V. v.
Airport Sys., Inc. (Inre Jet Florida Sys., Inc.), 841 F.2d 1082,
1083 (11th G r.1988); In re Prescott, 805 F.2d 719, 731 (7th
Cir.1986). Although this description my be an adequate
short hand description of 8§ 547(c)(4)(B), a nore conplete
statenent of the (c)(4) exception would be that a creditor who
raises it has the burden of proving that (1) new val ue was
extended after the preferential paynent sought to be avoided, (2)
the new value is not secured wth an ot herw se unavoi dabl e
security interest, and (3) the new val ue has not been repaid with
an ot herw se unavoidable transfer. Cf. In re Prescott, 805 F. 2d
at 731 ("The creditor that raises a "subsequent advance' defense
has the burden of establishing that new val ue was extended, which
remai ns unsecured and unpaid after the preferential transfer.").
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