IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-3281

DEDRI CK BENNETT,
Peti ti oner- Appel | ant,

ver sus

JOHN P. WHI TLEY, WARDEN
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Mddle District of Louisiana

(Decenber 22, 1994)
Bef ore H G3 NBOTHAM SM TH and PARKER, Circuit Judges.
H G3 NBOTHAM Circuit Judge:
A state refusing to listen to a habeas claimbecause it was
decided on direct appeal does not inpose a procedural bar to
federal review of the constitutional issue. W reverse the

district court's contrary hol ding and renand.

| .

On Decenber 12, 1981, Dedrick Bennett and his acconplice, Shug
Bell, entered a convenience store intending to rob the clerk. A
sheriff's deputy interrupted the robbery, and Shug Bell killed both
the deputy and the clerk. Bennett clains that he fled the scene

before Shug Bell killed the deputy and the clerk.



A Louisiana jury convicted Bennett of two counts of second
degree nurder, felony nurder, and sentenced himto two consecutive
life sentences. Bennett exhausted his renedies on direct appeal.
He also filed an application for post-conviction relief in the
state district court. Bennett raised four clains: (1) double
j eopardy; (2) insufficient evidence; (3) erroneous jury charge on
reasonabl e doubt; and (4) ineffective assistance of counsel. A
state court conm ssioner recommended that clainms two and three be
deni ed for reasons of procedural default pursuant to La. Code Crim
Proc. Ann. art. 930.4(A). Article 930.4(A) provides that "[u] nl ess
required in the interest of justice, any claimfor relief which was
fully litigated in an appeal fromthe proceedings leading to the
j udgnent of conviction and sentence shall not be considered." The
conmi ssi oner al so recomended that relief as to cl ainms one and four
be denied on their nerits.

The state district court denied Bennett's first three clains

on the grounds that they were barred by procedural default pursuant

to article 930.4(A). The court denied Bennett's fourth claim as
meritless. Bennett appealed, and the court of appeal denied
review, citing the comm ssioner's report. The Louisiana Suprene

Court denied Bennett's wit application "on the show ng nmade."
Bennett's petition for wit of habeas corpus in federal court

asserted the sane four grounds for relief. A magi strate judge

found that Bennett's insufficient evidence and jury charge clains

were procedurally barred pursuant to article 930.4(A. The



magi strate judge addressed the nerits of Bennett's other clai ns and
recommended that the district court deny relief.

The district court judge adopted the magi strate judge's report
and denied relief. Bennett filed a notice of appeal, and we
granted a CPC. Bennett raises as error only the district court's
procedural default holdings; he does not challenge the district
court's denial of relief on the double jeopardy and ineffective

assi stance of counsel cl ains.

.

The district court erroneously held that Bennett's clains were
barred by procedural default. There are three prinmer rules and a
presunption behind today's ruling. First, "[w]hen a state-|aw
default prevents the state court from reaching the nerits of a
federal claim that claimcan ordinarily not be reviewed in federal

court.” Ylst v. Nunnemaker, 111 S. C. 2590, 2593 (1991). Second,

if the last state court to reach the issue looks to its nerits,
then the federal courts are also free to review the issue on its
merits. I1d. Third, in determ ning whether to reach the nerits of
a petitioner's claim the district court nust look to the |ast
state court decision. |d. To assist courts in deciding upon what
grounds the last state court decision rests, the Suprene Court
fashi oned the foll ow ng presunption: "where there has been one
reasoned state judgnent rejecting a federal claim later
unexpl ai ned orders uphol ding that judgnment or rejecting the sane

claimrest upon the sanme ground." |d. at 2594. The Court held



that a strong show ng would be required to rebut the presunption,
but identified one situation in which the presunption would al ways
be rebutted:

The only comon circunstance in which the presunption is
unrealistic is that in which the later state decision rests

upon a prohibition against further state review -- for
exanpl e, an unexpl ai ned deni al of state habeas resting in fact
upon arule . . . preventing the relitigation on state habeas
of clains raised on direct appeal. In that circunstance, even
t hough the presunpti on does not posit the real reason for the
|ater denial, it does produce a result . . . that is the

correct one for federal habeas courts. Since a later state
deci sion based upon ineligibility for further state review
nei t her rests upon procedural default nor lifts a pre-existing
procedural default, its effect upon the availability of
federal habeas is nil -- which is precisely the effect
accorded by the "l ook-through" presunption.
ld. at 2595 n.3. This is Bennett's case. Article 930.4(A
precl udes a Loui siana court fromconsidering the nerits of a claim
t hat has al ready been rai sed on direct appeal. The bar inposed by
article 930.4(A) is not a procedural bar in the traditional sense,
nor is it a decision on the nerits. It did not bar the district
court fromaddressing the nerits of Bennett's insufficient evidence

and jury charge cl ains.

L1l
The judgnent dismssing as procedurally barred Bennett's
clains of insufficient evidence and flawed jury charge is reversed,

and the case is remanded for further proceedings.



