UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2933

READI NG & BATES PETROLEUM COMPANY,
READI NG & BATES EXPLORATI ON COMPANY, AND
READI NG & BATES DRI LLI NG COVPANY,

Pl ai ntiffs-Appellees,
VERSUS
BENTON MUSSLEWHI TE, THE LAW OFFI CES OF

BENTON MUSSLEWHI TE, AND PETER MANANGKALANG ,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas

( February 4, 1994 )

Bef ore GARWOOD, SM TH and DeMOSS, Circuit Judges.
BY THE COURT:

Reading & Bates, by its Mdtion to Vacate Stay, asks this Court
to reconsider the order entered by a majority of this Court (Judge
Smt h, di ssenti ng) on Decenber 21, 1993, which granted
Mussl ewhite's notion for stay pending appeal toalimted extent in
the follow ng | anguage: "The execution of the Decenber 20, 1993
Commtnment Order is stayed pending further order of this Court."”

We decline to reconsider for the follow ng reasons:



First of all, a mpjority of this panel believes that the stay
order granted under date of Decenber 21, 1993 was correct. The
criteria to be used in determning whether to grant a stay of a
district court's order in this Crcuit are well-settled. Because
of the pertinency to the present appeal, we quote verbatimfromthe

decision in United States v. Baylor Univ. Mdical Gr., 711 F.2d

38, 39 (5th Gr. 1983), as follows:

Four factors mnust be considered by this Court in
determ ning whether to stay the district court's Order
under Fed. R App. P., Rule 8. These are: (1) whether
t he novant has made a showi ng of |ikelihood of success on
the nerits, (2) whether the novant has nmade a show ng of
irreparable injury if the stay is not granted, (3)
whet her the granting of the stay woul d substantially harm
the other parties, and (4) whether the granting of the
stay would serve the public interest. (Citations
omtted.)

However, this Court has refused to apply these factors in
a rigid nechanical fashion. Indeed, in Ruiz v. Estelle,
650 F.2d 555 (5th Cir. 1981), this Court held that the
nmovant "need only present a substantial case on the
merits when a serious | egal questionis involved and show
that the bal ance of equities weighs heavily in the favor
of granting the stay.'

The critical issues to be decided on the nerits of this appeal
are whether the orders of the district court (1) determ ning that
an attorney practicing before that court was in civil contenpt of
a prior order entered by another judge of that court, and (2)
ordering the incarceration of that attorney from8 a.m to 5 p. m
each business day until he purged hinself of such contenpt, were
correct. The majority had no trouble whatsoever in determ ning
that Musslewhite, by his original Notice of Appeal and his Mdtion
to Stay, has presented "a substantial case on the nerits" and that
a "serious legal question is involved." Having so determ ned, the
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majority next determned that the "equitable bal ance does weigh
heavily in favor of granting the stay." To paraphrase sone of the
| anguage from the Baylor case, the district court's order has
pl aced Musslewhite "between a rock and a hard place." He can
conply with the contenpt order of Decenber 13, 1993 and di sm ss the
state court proceeding, thereby rendering noot his contention that
t he permanent injunction entered by Order of March 3, 1992 did not
require himto dismss such suit!, or he can spend each business
day in the custody of the U S nmarshal, thereby suffering
irreparable harmif it should be ultimately determ ned that the
contenpt order of Decenber 13, 1993 was not appropriate.
Furthernore, we note that the granting of our stay could not
possi bly have caused "substantial harnf to Reading & Bates, in
light of the fact that the controversy as to the effect of the
federal proceeding on the state court proceedi ng has been goi ng on
for nore than ten years. |In addition, Reading & Bates' notion to
vacat e does not conme anywhere cl ose to suggesting any harmfromour
granting such stay.

In conclusion, we enphasize that we are not deciding the
merits of the appeal or expressing any opinion on the resol ution of

that serious legal issue. Al we do today is to DENY Reading &

The March 3, 1992 order forbade Misslewhite from further
prosecution of the state suit, which the judge i ssuing the March 3,
1992 order plainly knewwas t hen pendi ng; all Missl ewhite has done,
or attenpted to do, is to leave the state suit in precisely the
sane status (or, if anything, in an even nore inactive status) as
it was in immediately before i ssuance of the March 3, 1992 order.
Mussl ewhite's possible difficulties in other, unrel ated cases are
wholly irrelevant to whether what he did or attenpted to do
violated the March 3, 1992 order.
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Bates' Mdtion to Vacate Stay and to REAFFIRM our stay order of
Decenber 21, 1993.

Sua sponte this Court orders that this case shall be set for
subm ssion to an oral argunent panel, and that i mredi ately upon the
filing of the record herein, the derk of this Court shal
establish an expedited briefing schedule for the subm ssion of this

case to such oral argunent panel

JERRY EE. SMTH, G rcuit Judge, dissenting:

In partially granting the notion for stay pendi ng appeal, and
in subsequently refusing to vacate that stay, the panel mgjority
has unnecessarily interfered with the district court's reasonabl e
efforts to achieve conpliance with its orders. Mor eover, the
maj ority, while maki ng an ad hoc decision to enter and continue the
stay, has failed to apply the appropriate standards as enunci ated
in the well-established precedents of this court. In dissenting,
| wite separately to express concern that there is an increasing
tendency to second-guess district courts on the question of stays
pendi ng appeal and to enter stays nerely to preserve the status

quo, with [ittle attention to the prerequisites for such stays.

l.
This is an instance of an attorney's disdai nful and persi stent

di sregard for the orders and directives of the federal courts. The

wj |\ opi n\ 93-2933. opn
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plaintiff, Pet er Manangkl angi , and his attorney, Bent on
Mussl ewhite, filed a federal action in federal district court in
1979 against the three Reading & Bates defendants ("Readi ng and
Bates"), seeking danmages for an injury allegedly suffered during
of fshore oil well workover operations near |ndonesia. In 1984,
that action was dismssed with prejudice. Manangkl angi di d not
appeal .

In the neantine, in 1983, Manangkl angi, through Missl ewhite,
filed an action in state district court, alleging the sane cause of
action. In 1986, Reading & Bates filed in federal court a
conplaint for injunctive relief against Misslewhite, seeking to
proscribe Misslewhite's further prosecution of the state suit. 1In
1992, the federal district court granted Reading & Bates's notion
for summary judgnent and permanently enjoined Manangkl angi and
Mussl ewhite from prosecuting the pending state suit or any action,
in any court, asserting clains based upon the injury in question.
Once agai n, Manangkl angi did not appeal.

In July 1993, the state court dism ssed the still-pending 1983
lawsuit after notice was given that it was subject to dism ssal for
want of prosecution. A nonth later, Musslewhite filed in the state
court a "Mdition for New Trial, Rehearing, To Reconsider the
Dismssal Order, and To Reinstate the Case."” The justification
given for reinstatenent was that matters were pending in the
Suprene Court of the United States and the Texas Suprene Court that
had a bearing on the nerits of Manangkal angi's claimand that the

state court should reinstate the state suit, retain it on the

wj |\ opi n\ 93-2933. opn
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docket, and stay all proceedi ngs pendi ng di sposition of the subject
proceedings in the state and federal suprene courts.

In Cctober 1993, Musslewhite personally appeared at a status
conference with the state district judge and urged that the case be

reinstated. The state court granted the notion to reinstate.

1.

In Cctober 1993, Reading & Bates filed in federal court a
motion for contenpt and a notion to show cause why Misslewhite
shoul d not be held in contenpt. On Decenber 15, 1993, the federa
district court entered an order finding Miusslewhite in contenpt and

ordering himto purge hinmself of his contenpt.?

2 Specifically, the order directed Missl ewhite to purge hinsel f of contenpt
by doi ng the follow ng:

(a) Bring to the attention of the Judge of the [state
district court] the Final Judgnent of this Court above-referenced,
i ncluding the injunctive order contained therein and of the need for
Def endants to purge thenselves of contenpt of this Court by
withdrawing their previous notion filed by Benton Misslewhite for
reinstatement . . . and obtaining reentry of an Order of D snissa
such as that entered by the state district court on July 15, 1993.

(b) Fully and conpletely conply with all provisions of the
Court's Final Judgnment entered March 5, 1992, by causing [the state
suit] to be DISM SSED and to CEASE and DESIST in prosecuting any
clai ms whi ch Defendants are prohibited by said Final Judgnent from
prosecuting in any state or federal court in this country.

(c) File with this Court no |later than Decenber 17, 1993, a
sworn statement in this matter setting forth the steps that have
been taken in order to purge Defendants of contenpt, to obtain the
reversal of the Order reinstating the state cause . . . , which had
granted Defendants' state court notion that had been filed in
contenpt of this court, and to obtain dismssal of that action

(d) Reinburse Plaintiffs for all attorneys' fees and costs of
litigation incurred in this cause in connection with this contenpt
proceedi ng. Plaintiffs' counsel shall file and serve upon
Def endants an affidavit of such attorneys' fees and costs no |later
than Decenmber 17, 1993; but Plaintiffs' Mtion for Costs and
Attorneys' Fees incurred in [the state suit] is DEN ED
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The next day, Musslewhite sent a representative to appear on
his behalf before the judge presiding in the state court
proceedi ng. The representative stated that, although Misslewhite
had requested the conference with the court to take place, "the
original reason for setting this particular conference had fallen
t hrough because he had been unable to reach his client."” No
mention was nade of any intentionto dismss the state suit. Then,
on Decenber 17, Muisslewhite appeared before the state judge but
gave no indication of an intention to dismss the state action.

After Mussl ewhite took no action to purge hinself of contenpt,
the district court held a show cause hearing on Decenber 20, at
whi ch Musslewhite argued that the contenpt order represented a
premat ure and i nperm ssi bl e nodi fication of the injunction and that
the injunction was inpermssibly vague. The court found that
Mussl ewhite's failure to withdraw the retention notion and effect
a dismssal of the state suit constituted a violation of the
i njunction and of the contenpt order.

The court issued a second contenpt order, directing
Mussl ewhite to jail from 8 am to 5 p.m each business day
begi nni ng Decenber 22, until he had purged hinself of the contenpt.
The court denied Miusslewhite's notion to stay the order pending
appeal. On Decenber 21, Musslewhite filed a notice of appeal from
the two contenpt orders.

Mussl ewhite filed in this court a notion for stay of the

The court warned that if the orders were not conplied with by Decenber 17, 1993,
a hearing woul d be hel d on Decenber 20 to show cause why further sanctions shoul d
not be i nposed.
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contenpt orders pendi ng appeal. On Decenber 21, this energency
nmoti ons panel, over ny di ssent, stayed execution of the Decenber 20
comm tnment order. On January 18, 1994, Reading & Bates filed in

this court a notion to vacate the Decenber 21 stay.

L1,

Mussl ewhite's argunent in support of a stay pendi ng appeal is
pure sophistry. He argues that, although the federal district
court enjoined himfrom "prosecuting” the state suit, that order
was vague and that his failure to wthdrawthe retention notion and
effect a dism ssal of the state suit was not a violation of that
injunction or of the first contenpt order.

The state court dism ssed the case "for want of prosecution.”
By any reasonable definition, an attorney's determ ned and
successful effort to reinstate such a suit, after he has been told
to drop it, constitutes "prosecution" of that suit.

Mussl ewhite was in repeated and flagrant disregard of the
orders of the district court. That court patiently afforded
Mussl ewhite nunmerous opportunities to conply and provided
Mussl ewhite with a nore than adequate forumin which to explain his
position, but to no avail. Under the circunstances, the district
court was well wthin its discretion in determning that
i ncarceration was the only reasonabl e neans of ensuring conpliance
with its orders.

By staying the contenpt orders pending appeal, the panel
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maj ority has awarded Miusslewhite a victory he ill deserves and, in
so doi ng, had substantially underm ned the ability of this district
court, and any other district court faced wwth today's action as a
precedent, to effect the orderly disposition of the business before
it inthe face of recalcitrant attorneys such as Miusslewhite.?

Most inportantly, the panel majority has inproperly applied
the requirenments for a stay pending appeal.* It is well
established that courts of appeals are not nerely to substitute
their judgnent for that of the district court in deciding to issue
a stay pendi ng appeal .

St ays pendi ng appeal constitute extraordinary relief and are
to be entered only when four conditions are net: (1) novant's
I'i kel i hood of success on the nerits; (2) irreparable injury to the
movant if a stay is not granted; (3) a showi ng that the stay would
not substantially harm the other party; and (4) a denonstration

that the stay would serve the public interest. United States v.

Baylor Univ. Medical &r., 711 F.2d 38, 39 (5th Cr. 1983). W

generally recognize that the second condition is nodified as
fol | ows:

[ T] he novant need not always show a "probability" of
success on the nerits; instead, the novant need only
present a substantial case on the nerits when a serious
| egal question is involved and show that the bal ance of
the equities weighs heavily in favor of granting the stay

3 This is not Musslewhite's first scrape with the courts. See Misslewhite
v. State Bar of Tex., 786 S.W2d 437 (Tex. 1990) (affirm ng revocation of |aw
license for violating disciplinary rule and for violating order not to take on
new clients during period of suspension), cert. denied, 111 S. C. 2891 (1991).

4 See generally John Y. Gotanda, The Enmerging Standards for |ssuing
Appel late Stays, 45 Banwr L. Rev. 809 (1993).
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. O course, if the balance of equities (i.e,
consi deration of the other three factors) is not heaV|Iy
tilted in the novant's favor, the novant nust then nake
a nore substantial show ng of likelihood of success on
the nerits in order to obtain a stay pendi ng appeal.

Ruiz v. Estelle, 650 F.2d 555, 565-66 (5th Gr. Unit A June 1981)

(per curiam.

We shoul d eval uate these factors in Missl ewhite's case, then,
by first examning the last three factors. The injury is not
irreparable, for Misslewhite can purge hinself of contenpt at any
monment by effecting the dism ssal of the state suit. But assum ng
arquendo that the comm tnent order constitutes irreparable harm
and that a stay would not substantially harm Readi ng & Bates, the
stay certainly would not serve the public interest and, obviously,
is contrary to the public interest. That is because the stay
permts Misslewhite to continue to be in open disregard of the
reasonabl e orders of the district court, a circunstance that can
only pronote disdain for the courts and contri butes to disorder in
the Il egal system

[ F] ederal courts have the power to enjoin plaintiffs who

abuse the court system and harass their opponents.

| ndeed, federal courts have broad powers to protect their

judgnents and the integrity of the courts as a whole |

i ncluding] the power to enjoin "any future litigation on

any cause of action arising fromthe fact situation at

issue in [the] case."

Villar v. CGowey Mritine Corp., 990 F.2d 1489, 1499 (5th Gr.

1993) (citations omtted) (last bracket inoriginal), cert. denied,

62 U.S.L.W 3451 (U S. Jan. 10, 1994).
If, then, we viewthe other factors as "not heavily tilted in

[ Mussl ewhite's] favor,"” he "nust then nake a nore substanti al
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show ng of |ikelihood of success on the nerits" to obtain a stay.
There is no likelihood that Misslewhite can prevail under any
reasonabl e reading of the district court's injunction prohibiting
himfrom prosecuting the state court |awsuit.

The test is not whether there is any possibility that

Mussl ewhite can prevail. Indeed, there is the chance that a panel
majority of this court, considering Misslewhite's pendi ng appeal,
could decide that his appeal has nerit. But the question is
whet her he has made a strong enough show ng now on the nerits that
he can be excused from conplying with the district court's
inportant directive during the weeks and even nonths that his
appeal w Il be pending.

Under Rui z, the bal ance of the equities plainly does not wei gh
strongly in Musslewhite's favor. Even if he is able to parse the
injunction and urge a strained reading by which the notion to
reinstate the state suit does not constitute "prosecution" of that
action, this would be the nost technical of distinctions, and we
woul d be faced still with arecalcitrant attorney who has been tol d
to termnate state court proceedi ngs but who, in the face of that,
has taken affirmati ve steps, once those proceedi ngs were routinely
dismssed as part of an annual purging of the docket, to
reinvigorate that cause. Surely the bal ance of the equities cannot
wei gh in favor of such a circunstance.

The point is that there is a presunption of correctness in the
district court's orders, as that court has the obligation to

maintain the orderliness of its proceedings and to exercise
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reasonabl e control over attorneys practicing as officers of the
court. W overstep our bounds when, nerely to preserve the status
quo, we substitute our judgnent for that of the able district judge
in the instant case. This is serious error, and | respectfully

di ssent fromthe wel |l -i ntended vi ew of nmy consci enti ous col | eagues.
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