United States Court of Appeals,
Fifth Grcuit.
No. 93-2771.
THYSSEN STEEL COMPANY, et al., Plaintiffs-Appellants,
V.
MV KAVO YERAKAS, etc., et al., Defendants-Appell ees.
April 27, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Bef ore W SDOM DUHE and BENAVI DES, Circuit Judges.

DUHE, Circuit Judge:

Thyssen Steel Conpany and Associated Metals and Mnerals
Corporation (collectively Appel |l ants) appeal fromsummary judgnent
entered in favor of Dodekaton Corporation (Appellee). W reverse
in part, affirmin part and renmand.

| . FACTS

Thyssen Steel Conpany (Thyssen), Associated Metals and
M nerals Corporation (AMMC) entered into a contract of carriage
W t h Eur ope- Over seas Steanship Lines (Eurolines) totransport steel
pi pe fromEurope to the United States aboard the vessel MV YERAKAS
whi ch had been tinme chartered to Eurolines by its owner, Dodekaton
Cor poration (Dodekaton). The cargo was | oaded pursuant to bills of
| adi ng i ssued and signed by Eurolines' agent "for the master."

Thyssen and AMMC contend that, upon arrival, sone of the cargo

was damaged, and that the damage occurred during transit.! Thyssen

Al 't hough this issue is not before us, the bills of |ading
i ndicate that sone of the cargo was damaged prior to | oading.

1



and Associated sued the MV KAVO YERAKAS in rem Dodekaton and
Eur ol i nes. The district court granted Dodekaton's notion for
summary judgnent and entered a final "take nothing" judgnent. The
remai ni ng defendants settl ed, and Appell ants di sm ssed all of their
cl ai ne except those agai nst Dodekat on.
1. STANDARD COF REVI EW

Summary judgnent is appropriate if the record discloses "t hat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw"
Fed. R Cv.P. 56(c). In reviewng the sunmary judgnent, we apply
t he same standard of review as did the district court. Wltman v.
I nternational Paper Co., 875 F.2d 468, 474 (5th G r.1989); Mbore
V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th
Gir.1989).

[11. 1I'S DODEKATON A COGSA " CARRI ER"?

A. In General

Under COGSA, a cargo owner may recover only fromthe carrier
of the goods. Pacific Enployers Ins. Co. v. MV GORIA 767 F.2d
229, 234 (5th Cr.1985); Associated Metals & Mnerals Corp. v. SS
PORTORI A, 484 F.2d 460, 462 (5th G r.1973). A "carrier" is "the
owner or the charterer who enters into a contract of carriage with
a shipper." 46 U S. C App. 8 1301(a). A "contract of carriage" is
a contract of carriage covered by a bill of |lading or other simlar
docunent of title. 46 U S. C App. 8 1301(b). W have expressly
held that to recover under COGSA, the cargo owner nust establish

that the vessel owner or charterer executed a contract of carriage



wth the cargo owner. See Pacific Enployers, 767 F.2d at 236-37.
A contract of carriage with the vessel owner may be either
directly between the parties, or by virtue of the charterer's
authority to bind the vessel owner by signing the bill of |ading
"for the master." Pacific Enployers, 767 F.2d at 236. See also In
re Intercontinental Properties Managenent, S. A, 604 F.2d 254, 258
n. 3 (4th Cr.1979). However, if the charterer signs the bill of
| ading without the authority of the vessel owner, then the owner
does not becone a party to the contract of carriage and does not
becone liable as a "carrier” wthin the neaning of COGSA. Pacific
Empl oyers, 767 F.2d at 237; J. Cerber & Co., Inc. v. MV | NAGUA
TANI A, 828 F. Supp. 458, 460 (S.D. Tex.1992). The cargo owner has
the burden to prove that the vessel owner was a party to the
contract, and its failure to do so establishes that the cargo owner
did not rely on the vessel owner to perform the contract.
Associ ated Metals, 484 F.2d at 462.
B. The District Court's Hol ding
The district court held that Dodekaton was not |iable for the
cargo damage as a COGSA carrier. Relying in particular on d ause
8 of the charter party,2 the court found that Dodekaton did not
becone a party to the contract of carriage because the naster was
the agent of Eurolines, with no authority to issue bills of |ading
on behalf of Dodekaton. The court did not address the argunent

that the Charterer (Eurolines) had authority to sign bills of

2The full text of the rel evant provisions of the instant
charter party and the Pacific Enployers and Yeranex charter
parties are set out in the Appendi x.
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| adi ng on behal f of Dodekaton® based on charter party provisions
al nost identical to those contained in Pacific Enployers.

In Pacific Enployers, we found that charter party provisions
| argely indistinguishable from Causes 8 and 45 in the instant
charter party authorized the charterer to sign bills of |ading on
behal f of the vessel owner. Pacific Enployers, 767 F.2d at 237- 38.
We distinguished Yeranmex, Int'l v. S S. TENDO 595 F.2d 943 (4th
Cir.1979) Dbecause the Yeranex charter party contained an
indemmification of the owner by the charterer "from al
consequences arising out of Master or agents signing bills of
lading in accord with charterers' instructions." [1d.* Although
the instant charter party contains provisions al nost identical to
those in Pacific Enployers, it also contains an indemification
provision simlar to that in the Yeranex charter party. For this
reason, this case i s distinguishable fromPacific Enpl oyers, and we
address res nova the effect of the indemity provision.

C. Effect of the Indemity Provision
A careful exam nation of the Yeranex opinion reveals that

whil e the Fourth Crcuit may have viewed the i ndemmity provision as

3Al t hough copies of sone of the bills of |ading do not
i nclude the signature |ine show ng that they were signed "for the
mast er, " Dodekat on concedes that Eurolines' agent signed the
bills of lading "for the master."

‘W al so attenpted to distinguish Yeranex on the basis that
the charter party in Yeranmex did not contain | anguage which
aut hori zed the nmaster, as agent of the owner, to permt the
charterer to sign bills of lading on his behalf. However, upon
re-exam nation of the Yeranmex charter party, as set out in the
Fourth Grcuit's opinion, we have found that the charter party in
fact contai ned authorization | anguage virtually identical to the
| anguage we relied on in Pacific Enployers. See Appendi x.
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evi dence that the nmaster acted as agent for the charterer vis-a-vis
the cargo, the court did not interpret the provision, by itself, to
relieve the vessel owner of liability to the shipper.?®

Under these [agency and indemmity] provisions, the owner is

responsi bl e for navigati on and seawort hi ness of the vessels;

the charterer is responsible for all matters relating to cargo
other than trimand stability and other matters affecting the
vessel s' seawort hi ness. As between the owner and the
charterer, MCL is solely responsible for notice of visible
damage to cargo when accepted for | oading by MCL or its agents
at port.
Yeranmex, 595 F.2d at 947-48 (enphasis supplied). In fact, a
provision in a contract of carriage that purports to relieve a
party of COGSA liability is expressly void under the Act. See, 46
U S.C App. 8§ 1303(8).°% Therefore, the indemity provision has no
bearing on whether Appellee is |liable as a COGSA carrier.

W are left with a charter party and bill of lading that
cannot be neaningfully distinguished from the charter party and
bill of lading in Pacific Enployers, and our decision is determ ned
by the hol ding therein. Cl ause 45 of the instant charter party

aut hori zed the master to allow Eurolines' agent to sign the bills

By its nature, an indemity provision sinply allocates |oss
between joint tortfeasors, and cannot relieve a cul pable party of
its liability vis-a-vis the injured third-party.

646 U.S.C. App. 8 1303(8) provides,

Any cl ause, covenant, or agreenment in a contract
of carriage relieving the carrier or the ship from
liability for loss or damage to or in connection with
t he goods, arising fromnegligence, fault, or failure
in the duties and obligations provided in this section
or lessening such liability otherwi se and as provided
inthis chapter, shall be null and void and have no
effect. A benefit of insurance in favor of the
carrier, or simlar clause, shall be deened to be a
clause relieving the carrier fromliability.
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of lading and therefore to bind Appellee. On remand, Appellants

w Il have the burden of proving that the master in fact granted
Eurolines permssion to sign on his behalf. [If Appellants carry
this burden, they will prove that Appellee satisfies the Pacific

Enmpl oyers framework, is in privity of contract and thereby neets
the definition of a COGSA carrier. |In that event, the renaining
I ssues nmay prove noot. However, because we cannot presently be
certain whether Appellee satisfies both prongs of the Pacific
Enpl oyers franmework, we address the remaining issues.

V. IS PRIVITY OF CONTRACT A COGSA PREREQUI SI TE?

Thyssen and Associated rely on cases’ fromthe Second Circuit
to assert a direct claimagainst the vessel owner under COGSA in
the absence of privity of contract. See Siderius, Inc. v. MV
AM LLA, 880 F.2d 662 (2d G r.1989) (holding that when charterer's
liability to cargo owner arises because vessel was not seawort hy,
vessel owner may be directly liable to cargo owner for breach of
warranty of seaworthiness); Sansung Anerica, Inc. v. MT FORT
PRODUCER, 798 F. Supp. 184 (S.D.N.Y.1992) (holding both charterer
and vessel owner |iable because they were closely rel ated busi ness

entities wth authority to act for each other); Joo Seng Hong Ki ng

"Thyssen and Associ ated al so rely upon Trade Arbed, Inc. v.
S/'S ELLI SPONTQS, 482 F. Supp. 991 (S.D. Tex.1980), as authority for
their argunent that the vessel owner nmay be held liable for cargo
damage under COGSA in the absence of privity of contract. "Trade
Arbed nerely recogni zed that, for purposes of considering a
nmotion to dismss, it was not inconceivable that both a charterer
and a vessel owner could be carriers under COGSA. But, it
expressly refused to "nak[e] a determ nation of which parties are
COGSA carriers.' " Tuteur Associates, Inc., No. 93-2573, 24 F.3d
237 (5th Cr. My 18, 1994).



Co., Ltd. v. S.S. UN BULKFIR, 483 F.Supp. 43, 46 (S.D.N.Y.1979)
(construing term"carrier" broadly to include all charterers and
owners to allow for discovery before dism ssal of parties not naned
on bill of lading). However, these cases are distinguishable, and
are not controlling authority in this Crcuit which requires
privity of contract of carriage before liability under COGSA
ari ses.

Al t hough the district court did not directly address the
argunent that the "Dem se" clause in the bills of |lading shifted
liability from the charterer to the vessel owner, the court
correctly disregarded the argunent as such cl auses are void under
COGSA. 46 U.S.C. App. 8 1303(8). See also Anoco Transport Co. v.
S/'S MASON LYKES, 768 F.2d 659, 663 n. 4 (5th Cr.1985).

V. BAI LMENT

Appel l ants al so argue that the district court erred in hol ding
that no bailnent claimexists against the vessel owner for cargo
damage. Specifically, Thyssen and Associ ated contend that, even if
Dodekaton is not a carrier within the neani ng of COGSA, Dodekat on
is liable for the cargo damage as a bailee under comon |aw or
general maritine |aw They cite Tuscaloosa Steel Corp. v. MYV
NAI MO, 1993 AMC 622, 626-27, 1992 W 477117 (S.D.N.Y.1992)
("[Flairness dictates that the |law of bailnment be an available
remedy to a shi pper where the owner is not bound to the contract of
carriage."), and DB-Trade Int'l, Inc. v. Astramar, 1988 AMC 766,
767 (N.D.111.1987) (defendant's "non-liability as a "carrier' under

COGSA does not negate these other comon |aw theories of



liability"). 1d.8

COGSA applies to all bills of lading or simlar docunents
that evidence contracts of carriage of goods by sea in foreign
trade to and fromUnited States ports. 46 U S. C App. 8 1300. The
"carriage of goods" is defined as covering "the period from the
time when the goods are loaded on to the tinme when they are
di scharged fromthe ship." 46 U S.C App. 8 1301(e). Thus, COGSA
does not apply to the period prior to |loading or after delivery of
t he goods. | ndeed, COGSA expressly provides that it does not
preenpt any other |aw applicable to "the duties, responsibilities
and liabilities of the ship or carrier prior to the tinme when the
goods are | oaded on or after the tinme they are di scharged fromthe
ship." 46 U S.C App. 8 1311. Ceneral maritine | aw applies to the
period prior to | oading and after delivery of the goods, absent an
agreenent to the contrary. See Baker QI Tools, Inc. v. Delta S. S.
Lines, Inc., 562 F.2d 938, 940 and n. 3 (5th Cr.1977). Cenera

maritime | aw al so applies to parties who are not regul ated by COGSA

8Appel lants also rely on Nichinmen Co. v. MV FARLAND, 462
F.2d 319, 325 n. 1 (2d G r.1972), in which the court states that
in addition to a claimagainst the charterer and owner under
COGSA, the shipper established a prinma facia bail nent claim
However, the court did not determ ne whether the charterer or
owner were |liable under bailnment |aw. The bail nent footnote was
in response to the vessel owner's and charterer's argunents that
COGSA was i napplicable and that, under bailnent |aw, they should
prevail. The court was "by no neans certain" that they would
have done so. 1d. at 325. Further, the court did not directly
addr ess whet her COGSA provi des an excl usive renedy agai nst the
charter, charterer, or vessel owner. Therefore, N chinen does
not support the argunent nade by Thyssen and Associated. But see
Tuscal oosa Steel Corp., 1993 AMC at 626-27 (construing N chinmen
as allowing a bailnment claimin addition to COGSA); DB-Trade
Int'l, Inc., 1988 AMC at 767 (sane).
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and to donestic or "coastw se" trade within the United States. See
EAC Ti nberl ane v. Pisces, Ltd., 745 F.2d 715, 721 (1st Cr.1984);
Alanb Barge Lines, Inc. v. Rm Maritime Co., 596 F.Supp. 1026
1034-35 (E. D. La.1984).

Sone courts have held that in cases in which COGSA applies, it
provi des the exclusive renedy against carriers for cargo danage.
St. Paul Fire and Marine Ins. Co. v. Marine Transp. Services Sea-
Barge G oup, Inc., 727 F.Supp. 1438, 1442 (S.D.Fla.1989); Sai
Anmerica Foundation v. MV T.S. PROSPERITY, 778 F. Supp. 1282, 1285
(S.D. N Y.1991). However, the district court for the Southern
District of New York nost recently has held that a shipper may
assert a bailnment claimagainst a vessel owner that is not bound
under a contract of carriage as required by COGSA Tuscal oosa
Steel Co., 1993 AMC at 626-27. Al t hough the decisions of the
Southern District of New York courts first appear to be
conflicting, they are consistent to the extent that they hold that:
(1) when applicable, COGSA provides the exclusive renmedy for cargo
damage agai nst carriers; and (2) general maritinme | aw applies when
COGSA is inapplicable to a particular party or under particular
ci rcunst ances.

The district court held that the bailnment claim "fail[ed]
because no such cause of action exists outside COGSA." Thus, the
district court inplicitly held that COGSA provi des the exclusive
remedy against the charterer and vessel owner for cargo danage
occurring during foreign trade to and fromUnited States ports.

This Court has not directly addressed that issue and we need



not reach it in this case. The district court's decision can be
affirmed on the basis that a prima facie bail nment claimwas not
est abl i shed agai nst Dodekat on. See Bickford v. Int'l Speedway
Cor p. , 654 F.2d 1028, 1031 (5th Cr.1981) (reversal IS
i nappropriate if ruling of district court can be affirnmed on any
grounds, regardl ess whether those grounds were used by district
court).

Appel l ants contend that Dodekaton is |iable as a bail ee of
the cargo for danage caused by its own negligence. Bailnent is the
delivery of goods or personal property to the bailee in trust,
under an express or inplied contract, which requires the bailee to
performthe trust and either to redeliver the goods or to otherw se
di spose of the goods in conformty with the purpose of the trust.
See T.N.T. Marine Service, Inc. v. Waver Shipyards & Dry Docks
Inc., 702 F. 2d 585, 588 (5th Cir.), cert. denied, 464 U.S. 847, 104
S .. 151, 78 L.Ed.2d 141 (1983); C. Itoh & Co. v. MV HANS
LEONHARDT, 719 F. Supp. 514 516 n. 2 (D.D. La.1989). Under general
admralty law, bailnent does not arise unless delivery to the
bailee is conplete and he has excl usive possession of the bailed
property, even as against the property owner. T.N.T. Marine
Service, 702 F.2d at 588.

Appel I ants have not established a prim facie bailnent claim
agai nst Dodekaton. First, Thyssen and Associ ated di d not show t hat
an express or inplied bailnent contract existed. Second, Thyssen
and Associated failed to establish that the cargo was wthin

Dodekat on's excl usive possession during transit. Rat her, the

10



evidence, including the bills of |ading and C ause 8 of the charter
party, indicates that the cargo was also within the possession of
Eurolines, the charterer. Thus we affirm the district court's
decision on the alternative ground that, even if such a cause of
action were permssible, as a matter of |aw, Dodekaton is not
|iable as a bailee for the cargo damage under general maritine | aw.
See Bickford v. Int'l Speedway Corp., 654 F.2d at 1031.
VI . CONCLUSI ON

We REVERSE the judgnent of the district court and find that
the language of the charter party specifically authorized the
master to bind the Appellee. W AFFIRM the district court's
hol dings on privity of contract and bail nent. W REMAND for
further proceedings consistent wth this opinion.

REVERSED in part, AFFIRMED in part and REMANDED.

APPENDI X
Conparison of Charter Party C auses
CLAUSES SPECI FYI NG AGENCY AND EMPLOYMENT OF THE "MASTER, " AND

PERM TTI NG MASTER TO ALLOW CHARTERER TO SI GN BI LLS OF LADI NG ON HI S
BEHALF:

Thyssen:

Cl ause 8. The Captain (al though appointed by the Owmers ), is

solely under the orders and directions of the Charterers as

regards enpl oynent and agency; and Charterers are to | oad,

stow, trim lash, dunnage, secure, tally and discharge the

cargo at their expense under the supervision, directions and

responsibility of the Captain, who is to sign Bills of Lading

for cargo as presented, in conformty wth Mate's or Tally

Clerk's receipts. See O ause 45.

Cl ause 45. | f signature of Bills of Lading by the Master

woul d occasion delay to the sailing of the vessel, he shall

aut horise (sic) Charterers of their agents to sign themon his

behal f but only in conformty with Mate's and/or Tally Oerk's

recei pts wthout prejudice to this Charter Party. Charterers
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to indemify Omers for any discrepancies/errors/on ssions.
(enphasi s supplied).
Paci fic Enpl oyers, 767 F.2d at 237:

[Rider] 8.... The Captain (although appointed by the Omers),
shal | be under the orders and directions of the Charters [ TWM
as regards enpl oynent and agency; and Charterers are to | oad,
stow, and trimand di scharge the cargo at their expense under
t he supervision of the Captain, who is to sign Bills of Lading
for cargo as presented, in conformty wth Mate's or Tally
Clerk's receipts.

Ri der 37. If required by Charterers and/or their Agents,
Master to authorize Charterers or their Agents to sign Bills
of Lading on his behalf in accordance with mates and/or tally
clerks receipt with out prejudice to this Charter Party.

(enphasi s supplied).
Yeranex, 595 F.2d at 947

That the Captain [Master] shall prosecute his voyage with the
ut nost dispatch, and shall render all custonmary assistance
wth ship's crew and boats. The Captain (although appointed
by the Owmers), shall be under the orders and directions of
the Charterers as regards enploynent and agency; and
Charterers are to | oad, stowdischarge, tally, I ash and unl ash
the cargo at their expense under the supervision of the
Captain, who is to sign, or if requested by the Charterers to
aut horize Charterers and/or their agents to sign Bills of
Lading for cargo as presented in conformty wth Mate's for
Tally Cerk's receipts.

(enphasi s supplied).
B. I NDEWMNI TY PROVI SI ONS:
Thyssen:
Cl ause 45. If signature of Bills of Lading by the Master
woul d occasion delay to the sailing of the vessel, he shal
aut horise (sic) Charterers of their agents to sign themon his
behal f but only in conformty with Mate's and/or Tally Oerk's
recei pts without prejudice to this Charter Party. Charterers
to indemify Omers for any discrepancies/errors/on ssions.
(enphasi s supplied).

Yer amex, 595 F.2d at 947
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[ O ause] 57. Charterers shall indemify Owmers from all
consequences arising out of Master or agents signing Bills of
Lading in accordance with Charterer's instructions, or from
conplying with any orders or directions of Charterers in
connection therewith. Oaers are not to be responsible for
shortage, mxture, marks, nunber of pieces or packages,
contents of containers, or damage to containers or their
contents, except where occurring on board and wi t hout fault of
Charterer or its agents. Charterers' stevedores are to |oad
and di scharge under the supervision of Master, who is solely
responsible for trim and stability. Charterers to be
responsi ble for securing all cargo within container, and for
| oss or damage to vessel, containers or cargo, if due to
st owage or di scharge in negligent fashion or contrary to terns
of this Charter-Party.

(enphasi s supplied).
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