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Appeal from the United States District Court for the Southern
District of Texas.

Before POLI TZ, Chief Judge, GOLDBERG and DUHE, Circuit Judges.

DUHE, Circuit Judge:

Appel  ants Van E. McFarl and and McFarl and & Tondre ( McFar| and)
appeal the district court's judgnent in favor of Appellee Steven A
Leyh, Trustee of the Liquidating Trust of Texas General Petrol eum
Corp. (Liquidating Trustee). Debtor Texas General Petrol eum Corp.
brought this fraudul ent conveyance action agai nst MFarland after
the bankruptcy court had confirmed Debtor's Chapter 11 plan of
reorgani zation. The Liquidating Trustee ultimtely asserted the
action in place of Debtor. By stipulation, the only issue at trial
was whether the Liquidating Trustee had standing to assert the
fraudul ent conveyance action. The bankruptcy court answered that
question in the affirmative, and the district court affirnmed. W
affirmbut for sonmewhat different reasons.

BACKGROUND

The bankruptcy court confirmnmed debtor's plan of reorgani zati on

under Chapter 11 of the Bankruptcy Code in April 1985. 1In Cctober
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of that year, the Liquidating Trustee initiated this fraudul ent
conveyance action against MFarland. The subject of the suit was
a $12, 210. 25 paynent nmade by Debtor to McFarl and for | egal services
performed for a fornmer officer of Debtor's parent conpany. The
parties stipulated that the only issue was the Liquidating
Trustee's standing to assert the action. The Plan gave the
Li qui dating Trustee authority to assert a list of avoi dance actions
on behal f of the unsecured creditors. The list, however, did not
i nclude the fraudul ent conveyance action against MFarland. The
bankruptcy court determ ned that the Plan was anbi guous. Usi ng
parol evidence, the court concluded that the parties intended the
Li quidating Trustee to have the authority to assert on behalf of
the unsecured creditors any causes of action not specifically
addressed by the Plan 122 B.R 306.

The district court affirnmed, concluding that the trial court's
interpretation of the anbi guous pl an was not clearly erroneous. In
addition, the district court determ ned that the bankruptcy court
had jurisdiction to adjudicate the dispute, that MFarl and was not
entitled to a jury trial, and that the bankruptcy court's award of
prejudgnent interest was not error. During the [litigation,
co-defendant Brice Tondre settled with the Liquidating Trustee for
$10,000. The district court credited only $500 of the settlenent
paynment to the judgnent.

DI SCUSSI ON
On appeal, MFarland clainms that the Liquidating Trustee

| acks standing. |In addition, MFarland asserts five other issues:



(1) the bankruptcy court |acked jurisdiction; (2) limtations

extingui shed the avoi dance action; (3) MFarland was entitled to

a jury trial; (4) the award of prejudgnent interest was error;
and (5) MFarland should have received full <credit for the
settlenment of his co-defendant. We review findings of fact for

clear error and | egal concl usi ons de novo. Young v. National Union
Fire Ins. Co., (In re Young), 995 F.2d 547, 548 (5th G r.1993).
When the district court has affirnmed the bankruptcy court's
findings of fact, our review for clear error is strict. Id.

| . Standing

McFarl and first contends that the Liquidating Trustee cannot
exer ci se avoi dance powers because it is neither the Debtor nor the
Trustee. 1In this case, the Debtor acted as debtor-in-possession,
and t he bankruptcy court enpl oyed no Trustee. The Plan created the
position of Liquidating Trustee.

McFarl and's argunent runs counter to Section 1123 of the
code, which allows a plan to provide for "the retention and
enforcenent by the debtor, by the trustee, or by a representative
of the estate appointed for such purpose, [of any claimor interest
belonging to the debtor or to the estate].” 11 U S C 8
1123(b)(3)(B) (1988). Section 1123(b)(3)(B) allows a plan to
transfer avoi dance powers to a party other than the debtor or the
trustee. Briggs v. Kent (In re Professional Inv. Properties of
Anmerica), 955 F. 2d 623, 626 (9th Cr.), cert. denied, --- US. ----
, 113 S.C. 63, 121 L.Ed.2d 31 (1992); Citicorp Acceptance Co. v.
Robison (In re Sweetwater), 884 F.2d 1323, 1327 (10th G r. 1989).



We agree with the Ninth and Tenth Crcuits that a party other than
the debtor or the trustee nmay be authorized by a plan of
reorgani zati on to exerci se avoi dance powers.

Under Section 1123(b)(3)(B), a party other than the debtor or
the trustee that seeks to enforce a clai mnust show (1) that it has
been appointed, and (2) that it is a representative of the estate.
Retail Marketing Co. v. King (In re Mako, Inc.), 985 F.2d 1052,
1054 (10th Cir.1993); In re Hunt, 136 B.R 437, 444
(Bankr. N. D. Tex. 1991). The bankruptcy court's approval of a plan
that clearly appoints a stranger to the estate satisfies the first
el ement. Mako, 985 F.2d at 1055; Sweetwater, 884 F.2d at 1326;
Nor dberg v. Sanchez (In re Chase & Sanborn Corp.), 813 F.2d 1177,
1180 n. 1 (11th Cr.1987). As for the second el enent, courts apply
a case-by-case analysis to determ ne whet her the appointed party's
responsibilities qualify it as a representative of the estate
Sweetwater, 884 F.2d at 1326-27. "The primary concern is whet her
a successful recovery by the appointed representative woul d benefit
the debtor's estate and particularly, the debtor's unsecured
creditors.” Id. at 1327. The reason for the enphasis on unsecured
creditors is that the proceeds recovered in an avoi dance action
satisfy the clains of priority and general unsecured creditors
before the debtor benefits. Id.

Applying this test the Plan clearly appoints the Liquidating
Trustee as a representative of the estate to pursue avoi dance
actions on behalf of unsecured creditors. Cass 5 of the Plan

consi sts of unsecured claimants. The Liquidating Trust is provided



for the benefit of Cass 5 creditors. Provision 5.5.3 of the Pl an
establishes the assets of the Liquidating Trust as including
"bankruptcy-created or sanctioned causes of action of the
debt or-i n-possession described or listed in Exhibit B." Exhibit B
lists specific avoi dance actions. The approved Plan clearly gives
the Liquidating Trustee the power to assert avoidance actions.
Furthernore, the Liquidating Trustee qualifies as a representative
of the estate because the proceeds obtained from its actions
benefit the unsecured creditors. W conclude that the Plan gives
the Liquidating Trustee authority to enforce avoi dance actions on
behal f of the estate.

The avoi dance action that the Liquidating Trustee asserts
agai nst McFarl and, however, is not found in Exhibit B. MFarland,
citing 8 1141(b), contends that, because the Plan through Exhibit
B does not specifically provide for the fraudul ent conveyance
action, the ability to exercise that action vests in the debtor.?
McFarl and would apply the 8§ 1141(b) presunption rather than use
parol evidence. Avoidance actions, however, are not property of
the estate. Harstad v. First Am Bank, 39 F.3d 898, 902-03, (8th
Cir.1994). Section 1141(b) may determ ne what assets renain
property of the estate, but that section has nothing to do with the

retenti on of avoi dance actions.? In re Harstad, 155 B.R 500, 510

!Section 1141(b) provides: "Except as otherw se as provided
in the Plan or the order confirmng the Plan, the confirmation of
a plan vests all of the property of the estate in the debtor."

11 U.S.C. § 1141(b) (1988).

2lf 8§ 1141(b) applied to avoidance actions, 8§ 1123(b)(3)(B)
whi ch expressly applies to debtors, would becone a nullity.
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(Bankr.D. M nn. 1993) (subsequent history omtted).

W apply the rules of <contract interpretation to the
interpretation of a plan of reorgani zation. See Oficial Creditors
Comm v. Stratford of Tex., Inc. (Inre Stratford of Tex., Inc.),
635 F. 2d 365, 368 (5th G r.1981). The determ nation of whether a
contract is clear or anbiguous is a question of law. Id. [If we
determ ne the contract to be anbi guous, the determ nation of the
parties' intent fromparol evidence is a question of fact.® I|d.

Provision 7.1 of the Plan states: "The reorgani zed debtor
shall retain that property described on Exhibit "F". Anmong t he
property of the estate hereby distributed to the trust are those
clainms and causes of action |listed or described on Exhibit "B"
(i ncludi ng causes of action created or sanctioned by 88 542-553)."
The parenthetical portion of the provision could describe those
avoi dance actions listed in Exhibit B. Alternatively, the
parenthetical could describe the phrase "[a]nong the property of
the estate hereby distributed to the trust." Provision 5.5.3

suggests that Exhibit B contains a conplete list of the trust's

Harstad, 39 F.3d at 902-03 (asking why a debtor would retain a
power by using specific |anguage if 8 1141(b) gives himthat
power automatically).

SMako requires the evidence of an appointnment of a stranger
to be clear. 985 F.2d at 1055. The reason for clarity is to
protect the unsecured creditors. Id. at 1056. Unsecured
creditors want to know whet her post confirmati on avoi dance
actions will be initiated and by whom The cl ear appoi nt nent
requi renent satisfies their concerns. Neither Mako nor the cases
it cites, however, require clear evidence of the particular
action sought to be enforced. Stratford supplies the additional
anal ysis when, as in this case, the appointnent is clear but the
Plan is unclear with regard to the particul ar action sought to be
enf or ced.



assets. On the other hand, the use of the word "anong" in
Provision 7.1 suggests that Exhibit B is not exclusive. W agree
wi th the bankruptcy and district courts that the Plan i s anbi guous.

To resol ve the anbi guity, the bankruptcy court enpl oyed par ol
evidence to determne the intent of the parties. The court found
t hat those avoi dance acti ons not specifically addressed by the Pl an
belong to the Liquidating Trust. W see no clear error.
Furthernore, the result reached by the court conports with the
general policy behind the assertion of avoidance actions. The
proceeds recovered in avoidance actions should not benefit the
reorgani zed debtor; rather, the proceeds should benefit the
unsecured creditors. 5 Collier on Bankruptcy  1123.02, at 1123-23
(Lawrence P. King ed., 15th ed. 1994). The Liquidating Trust acts
on behalf of the Cass 5 unsecured creditors. The proceeds from
this fraudulent conveyance action wll benefit the Cdass 5
unsecured creditors. W conclude that the Liquidating Trustee has
standing to assert a fraudulent conveyance action against
McFar | and.
1. Jurisdiction

McFarl and contends that the bankruptcy court | acked subject
matter jurisdiction under Article Il1l of the Constitution to
adj udi cate this dispute. The district court glossed over this
argunent by asserting that the bankruptcy court had jurisdiction by

virtue of the Plan and 28 U S C § 157(b)(1).4 McFarl and' s

4Section 157(b) (1) gives the bankruptcy courts jurisdiction
over core proceedings. A fraudul ent conveyance action is an
exanple of a core proceeding. 28 U S.C. § 157(b)(2)(H) (1988).
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argunent, however, is based on Article IlIl as interpreted by
Nort hern Pipeline Constr. Co. v. Marathon Pipe Line Co., 458 U S
50, 87, 102 S.Ct. 2858, 2880, 73 L.Ed.2d 598 (1982) (plurality
opinion). W nust undertake the constitutional analysis.
Mar at hon struck down the jurisdictional provision of the 1978
Bankruptcy Act. The debtor had brought a state |aw breach of
contract action against a creditor. The Court determ ned that the
suit did not inplicate public rights and, thus, nust be adjudi cated
by an Article 11l judge. The court distinguished "the
restructuring of debtor-creditor relations, whichis at the core of
the federal bankruptcy power," from "the adjudication of
state-created private rights.” Id. at 71, 102 S.Ct. at 2871. To
delineate public rights, the court announced two principles: (1)
"when Congress creates a substantive federal right, it possesses
substantial discretion to prescribe the manner in which that right
may be adj udi cated"; and (2) the Article Ill court nust retain the

essential attributes of judicial power. Id. at 80-81, 102 S.C. at

2876.

In its 1984 Anendnents to the Bankruptcy Code, Congress
followed the court's rationale. Bankruptcy courts retained
jurisdiction over core proceedings. 28 U S.C 8§ 157(b)(1).

Congress did not define "core proceeding," but it did provide a

nonexclusive |list of core proceedings. See id. 8 157(b)(2). The

list includes fraudul ent conveyance actions. Id. 8 157(b)(2)(H
The Ninth Grcuit has held a bankruptcy court's exercise of

jurisdiction under 8 157(b)(2)(H) constitutional. Duck v. Munn (In



re Mankin), 823 F.2d 1296, 1309 (9th Cr.1987), cert. denied, 485
U S 1006, 108 S.Ct. 1468, 99 L.Ed.2d 698 (1988); see also Hunt,
136 B.R at 442 (followi ng Mankin). Mankin concerned a state | aw
fraudul ent conveyance action brought by the trustee in bankruptcy
under 8§ 544(b) of the Code. The Ninth Grcuit applied Marathon's
two principles and determ ned that public rights were at i ssue. On
the first principle, the court reasoned that Congress deserved sone
di scretion. Even though state |aw provided the rule of decision,
Congress gave avoi dance powers to the trustee "for the purpose of
restructuring debtor-creditor relations pursuant to the federal
bankruptcy power." 1d. Unlike the state |aw action in Marathon,
Congress considered a fraudul ent conveyance action to be a core
proceedi ng. Concerning the second principle, the court explained
the difference in the appointnent of bankruptcy judges under the
1978 Bankruptcy Act and after the 1984 Amendnents. Under the 1978
Act, the President was supposed to appoi nt bankruptcy judges with

the advice and consent of the Senate.® Now, Article Ill judges

The President actually never appointed any bankruptcy
j udges because the portion of the 1978 Act which gave the
Presi dent that power only becane effective on April 1, 1984. See
1978 Bankruptcy Act, Pub.L. No. 95-598, 8§ 201(a), 402(b), 92
Stat. 2549, 2657, 2682 (1978). By that tinme, the Suprene Court
had deci ded Marat hon, and Congress had revised the manner of
appoi ntnent for bankruptcy judges. See Bankruptcy Amendnents and
Federal Judgeship Act of 1984, Pub.L. No. 98-353, § 104(a), 98
Stat. 333, 336 (1984), codified at 28 U S.C. 8§ 152(a)(1) (1988).

Neverthel ess, the plurality opinion in Marathon based
its decision on the manner of appoi ntnent provided in the
1978 Act. See Marathon, 458 U. S. at 89-90, 102 S.Ct. at
2880-81 (Rehnquist, J., concurring); see also id. at 53,
102 S.Ct. at 2862 (plurality opinion) (discussing the
di fferences between appoi ntnent before and after the 1978
Act). Thus, to distinguish Marathon, the Ninth Crcuit in
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appoi nt them The appoi nt nent power gives Article Ill judges nore
control over their bankruptcy counterparts. See id.

We agree with the Ninth Circuit's conclusion in Mankin.® As
we have previously noted, Congress took great pains to incorporate
inits 1984 Amendnents the varyi ng opi ni ons expressed i n Marat hon.
Wod v. Wod, 825 F.2d 90, 95-96 (5th Cir.1987). Mor eover,
"practical attention to substance rather than doctrinaire reliance
on formal categories should inform application of Article IIIl."
Thomas v. Union Carbide Agric. Prods. Co., 473 U S. 568, 587, 105
S.Ct. 3325, 3336, 87 L.Ed.2d 409 (1985). Jurisdiction over the
restructuring of debtor-creditor relations requires jurisdiction
over property of the estate. Al t hough MFarland and the
Liquidating Trustee are two private individuals, the Liquidating
Trustee is acting on behalf of the unsecured creditors. For
practical purposes, the fraudul ent conveyance action instituted on
behal f of the estate is as integral to the bankruptcy restructuring
process as any other core proceeding. We conclude that the

bankruptcy court's exercise of jurisdiction in the fraudul ent

conveyance action was constitutional.’

Manki n enphasi zed the difference in appointnent as
contenpl ated by the 1978 Act and as practiced under the 1984
Amendnent s.

The case for jurisdiction here is even stronger than that
presented in Mankin. In this case, the fraudul ent conveyance
action is based on federal law, not state |law. Because federal
| aw provides the rul e of decision, the substantial discretion due
Congress under Marathon's first principle definitely applies.

'McFarl and al so cites the Suprene Court discussion in
Granfinanciera, S.A v. Nordberg, 492 U S. 33, 55-56, 109 S. C
2782, 2797-98, 106 L.Ed.2d 26 (1989). The trustee in bankruptcy

10



I11. Statute of Limtations

McFarl and contends that the Liquidating Trustee's fraudul ent
conveyance action is barred by limtations. He points to § 546(a)
of the Code, which specifies the limtations period for avoi dance
actions.® MFarland did not raise this defense in either the
bankruptcy court or the district court. To circunvent the obstacle
of waiver,® MFarland contends that 8 546(a) is a non-waivable
jurisdictional provision. Because the issue of subject matter
jurisdiction may be raised at any tinme, we can reach the nerits of
McFarland's limtations defense if we deternmne that § 546(a) is a
jurisdictional provision.

Martin v. First Nat'l Bank (In re Butcher), 829 F.2d 596, 600
(6th Cr.1987), cert. denied, 484 U. S. 1078, 108 S.Ct. 1058, 98

in Ganfinanciera had brought a fraudul ent conveyance action
against a creditor. The question presented for the Court was
whet her the creditor had a right to jury trial. MFarland points
to part of Justice Brennan's opinion that appears to treat the
fraudul ent conveyance action as matter of private rather than
public right. 1d. at 56, 109 S.C. at 2798. The Suprene Court's
di scussion of public rights, however, is dictumby its own

adm ssi on.

The Eleventh Crcuit has recognized that the Suprene
Court's dictumin Ganfinanciera | eaves the constitutional
exerci se of bankruptcy jurisdiction "open to serious
question." Gower v. Farners Honme Admn. (In re Davis), 899
F.2d 1136, 1140 n. 9 (11th G r.1990).

8Section 546(a) reads: "An action ... may not be conmenced
after the earlier of 1) tw years after the appointnent of a
trustee ... or (2) the tinme the case is closed or dismssed." 11

U S.C. § 546(a) (1988).

The parties stipulated before trial that standing was the
only issue before the bankruptcy court. A stipulation of issues
at trial binds the parties on appeal. WIlson v. Bailey, 934 F.2d
301, 305 (11th G r.1991).
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L. Ed. 2d 1020 (1988), states that 8§ 546(a) is a jurisdictiona
provi si on. | f an avoi dance action is not brought in accordance

with 8 546(a), the bankruptcy court has no jurisdiction to hear the

action. | d. A few other courts recognize this view In re
Rai | way Reorgani zation Estate, I nc., 133 B. R 578, 581
(Bankr . D. Del . 1991); In re Frascatore, 98 B. R 710, 719

(Bankr.E. D. Pa.1989) (dictum; Inre Oo Inport Co., 52 B.R 357,
359 (Bankr.S.D.Fla.1985), rev'd on other grounds, 69 B.R 6
(S. D. Fl a. 1986) .

Several recent decisions disagree with Butcher and treat 8§
546(a) as a true statute of limtations. Amazing Enters. v. Jobin
(In re M & L Business Machs.), 153 B.R 308, 311 (D. Col 0.1993);
Brandt v. Celardi (In re Shape, 1Inc.), 138 B.R 334, 337
(Bankr. D. Me. 1992) ; see also In re Day, 82 B.R 365 366
(Bankr. E. D. Pa. 1988) (considering Butcher's view of 8§ 546(a) as a
jurisdictional provisionto be gratuitous). These courts note that
the legislative history of 8§ 546(a) refers to the statute as a
statute of Ilimtations, but mnmakes no reference to it as a
jurisdictional provision.

O her cases add support tothis latter view In Smth v. Mark
Twain Nat'l Bank, 805 F.2d 278 (8th G r.1986), the Eighth Grcuit
construed 8 549(d) of the Code, which is alnbst identical to §
546(a).!® The Eighth Circuit determ ned that § 549(d) "has not hi ng

1Section 549(d) applies to post-petition transactions. |t
requires: "An action or proceeding under this section nmay not be
comenced after the earlier of {£1) two years after the date of
transfer sought to be avoided; or (2) the tinme the case is
closed or dismssed." 11 U S.C. 8 549(d) (1988). The only
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to do with the jurisdiction of the United States federal courts.™
ld. at 294. Simlarly, in Emons v. Southern Pac. Transp. Co., 701
F.2d 1112 (5th Cr.1983), we construed 45 US C. § 56, the
limtations provision of the Federal Enployees Liability Act
(FELA). The wording of that statute closely resenbles § 546(a).
We interpreted the FELA provision to be a substantive statute of
[imtations. 1d. at 1117-18.

We respectfully disagree with the Sixth Crcuit and concl ude
that McFarl and waived his [imtations defense by not raising it in
the trial court. As stated supra Part |1, the jurisdictional
provision of the bankruptcy courts is found at 28 U S . C. § 157.
Not hing in the Code or the | egislative history suggests ot herw se.
V. Jury Trial

McFarl and contends that the bankruptcy court inproperly
deni ed hi mhis Seventh Anendnent right to a jury trial. MFarland
relies on the Suprenme Court's decision in Ganfinanciera, which
recogni zed a defendant's right to jury trial in a fraudul ent
conveyance action asserted under 8§ 548. 492 U. S. at 64, 109 S. C.
at 2802. The bankruptcy court distingui shed G anfinanciera on the
basis that the only issue before the court was standing and
declined to apply Ganfinanciera because that decision was

publ i shed after the bankruptcy court had announced its findings of

difference between the two statutes is the point at which the two
years begins to run

1The first paragraph of the FELA provision states: "No
action shall be nmaintained under this chapter unless commenced
wthin three years fromthe day the cause of action accrued." 45
US C § 56 (1988).
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fact and concl usi ons of | aw.

The district court affirmed but for different reasons. The
district court concluded that MFarland had waived his right to
jury trial. The court applied Bankruptcy Rule 9015, which deens a
party's right to jury trial waived if the party does not nake a
demand within ten days after service of the | ast pleading directed
to such issue.! Fornmer Bankruptcy Rule 9015 was adapted from
Federal Rule of Cvil Procedure 38. The district court applied our
Rul e 38 cases and determ ned that MFarl and had wai ved his right to

jury trial.?3

2Bankruptcy Rule 9015 was abrogated in 1987. Before 1987,
the Rul e provided:

(b)(1) Time; Form Any party may demand a trial by
jury of any issue triable by a jury by serving on the
other parties a demand therefore in witing not |ater
than ten (10) days after service of the last pleading
directed to such issue. The demand may be endorsed on
a pleading of the party. Wen a jury trial is
demanded, it shall be designated by the Cerk in the
docket as a jury matter.

(c) Waiver. The failure of a party to serve a denmand
as required by this rule and to file as required by
Rul e 5005 constitutes a waiver of a trial by jury.

Bankr. R 9015 (abrogated 1987).

BA history of the pleadings and rel evant notions is hel pful
at this point:

—&ct. 15, 1985: Debtor files conplaint against
McFar | and

—Pec. 19, 1985: McFarl and files Rule 12 notion to
di sm ss

—Jan. 22, 1986: MFarland responds to Debtor's request
for production

14



The district court applied our decision in Cuajardo V.
Estelle, 580 F.2d 748, 753 (5th Cr.1978), to find waiver. In
Guaj ardo, we held that anended pl eadi ngs that do not introduce new
i ssues of fact do not renew a right to jury trial that has been
wai ved. | d. In this case, however, MFarland never waived his
right tojury trial. The last pleading in Rule 38 usually neans an
answer or areply to acounterclaim MCarthy v. Bronson, 906 F. 2d
835, 840 (2d Cir.), aff'd, 500 US 136, 111 S . 1737, 114
L. Ed.2d 194 (1990). McFarland did not file an answer to the
original conplaint, but rather filed his answer after the Debtor
filed its first anmended conpl aint. Because MFarland filed his
jury demand with his original answer, he did not waive his right to
jury trial, even though he filed his answer alnost seven nonths
after being served with the original conplaint.

Nevert hel ess, MFarland has no right to jury trial in this
case because Granfinanciera is inapplicable. The question before
t he bankruptcy court was sol ely whet her the Li quidating Trustee had
standing to assert the fraudul ent conveyance action. No right to

a jury trial arises if no jury issue is presented to the court.

—Apr. 25, 1986: MFarland files counterclaimand
third-party claim

—May 2, 1986: Debtor anends conpl ai nt
—May 8, 1986: MFarland answers and denmands jury trial

As an aside, debtor brought the conplaint and its first
anended conpl aint by and through the Liquidating Trustee.
The second anended conplaint, filed on Decenber 20, 1988,
substituted the Liquidating Trustee for the debtor as the
party asserting the action.
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See Brook Mays Music Co. v. National Cash Register Co., 838 F.2d
1396, 1399 (5th G r.1988); see also Pardini v. Southern Nev.
Culinary and Bartenders Pension Plan and Trust, 733 F. Supp. 1402,
1405 (D. Nev.1990) (noting that when a particular inquiry usually
does not require the resolution of factual issues, no right to a
jury trial arises). Wether a Plan clearly appoints a stranger as
a representative of the estate under § 1123(b)(3)(B) to enforce
avoi dance actions is generally a question of law. See Mako, 985
F.2d at 1054 (listing two-part test); supra note 3. Furthernore,
both parties in their briefs contend that the Plan i s unanbi guous.
The existence of a factual issue is not readily apparent. We
conclude that MFarland had no right to a jury trial over the
standing issue presented to the bankruptcy <court in the
stipul ation.
V. Prejudgnent |nterest

McFar | and next contends that the bankruptcy court's award of
prejudgnent interest was error because it was not contenpl ated by
the stipul ation. The district court disagreed wth MFarl and
because prejudgnment interest is a question of |aw over which a
stipulation is not binding. The district court, however, applied
Texas lawin its determ nation. Federal |aw governs the all owance
of prejudgnent interest when a cause of action arises from a
federal statute. Carpenters Dist. Council v. Dillard Dep't Stores,
Inc., 15 F. 3d 1275, 1288 (5th G r.1994). The standard of review
for a trial court's award of prejudgnent interest is abuse of

di screti on. | d.
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Federal courts apply a two-step anal ysis to determ ne whet her
an award of prejudgnent interest is within a court's discretion:
(1) whether the federal act that creates the cause of action
precl udes such an award; and (2) whether such an award furthers
t he congressional policies of the federal act. I1d. The Bankruptcy
Code and particularly 8 548 are silent wwth regard to prejudgnent
interest. The stipulation alsois silent wwth regard to interest.
Furthernmore, an award of prejudgnent interest furthers the
congressional policies of the Bankruptcy Code. Section 548 all ows
the estate to recover fraudulent transfers nade wthin a year
before the filing of the bankruptcy petition. The purpose of the
Section is to nake the estate whole. Prej udgnent interest
conpensates the estate for the tine it was w thout use of the
transferred funds. W determ ne that the bankruptcy court did not
abuse its discretion by awardi ng prejudgnent interest.

VI. Credit for Settling Co-defendant

Lastly, McFarland contends that the settlenent of
co- def endant Tondre with the Li quidating Trustee for $10, 000 shoul d
have been appli ed agai nst the outstandi ng j udgnent under principles
of joint and several liability. The district court credited only
$500 to the judgnment because the Liquidating Trustee offered a copy
of the release he executed in support of his response to
McFarl and's notion. The rel ease states that $500 woul d be applied
to the outstandi ng judgnment and that $9500 serves as a rel ease for
possi bl e sanctions fromthis court for an unauthorized appeal.

The burden of proof is on the party claimng the credit "to
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show that the damages assessed against it have "in fact and in
actuality' been previously covered.”" Wod v. Dianond M Drilling
Co., 691 F.2d 1165, 1171 (5th G r.1982), cert. denied, 460 U S.
1069, 103 S. . 1523, 75 L.Ed.2d 947 (1983); see also Cates v.
United States, 451 F.2d 411, 417-18 n. 20 (5th Gr.1971). |If the
nonsettling defendant is not a party to the settlenent
negoti ati ons, however, he need only showthat the plaintiff settled
w th another party the claimon which the nonsettling defendant is
I'iable. U S. Indus. v. Touche Ross & Co., 854 F.2d 1223, 1262
(10th G r.1988). The burden then shifts to the plaintiff to offer
proof that the settlenent does not provide him wth a double
recovery. MDernott, Inc. v. Oyde Iron, 979 F.2d 1068, 1080 (5th
Cir.1992), rev'd in part on other grounds sub nom MDernott, Inc.
v. AnClyde, --- U S ----, 114 S.C. 1461, 128 L. Ed.2d 148 (1993);
U. S Indus., 854 F.2d at 1262-63. The best way for a plaintiff to
satisfy his burden is to offer as proof the witten settlenent,
whi ch should specifically stipulate the allocation of danages to
each cause of action. Hess Ol V.I. Corp. v. UOP, Inc., 861 F.2d
1197, 1209 (10th Cir.1988). Should the plaintiff satisfy his
burden, the ultimte burden of proof belongs to the nonsettling
defendant. See Wod, 691 F.2d at 1171; Cates, 451 F.2d at 417-18
n. 20.

In this case, MFarland was not a party to the settlenent
negotiations that resulted in a settlenment between the Liquidating
Trustee and Tondre. The Liquidating Trustee then offered as proof

the settlenment, which stipulated the allocation of damages. The
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burden returns to McFarl and. He responds by noting that the Fifth
Circuit denied the Liquidating Trustee's June 4, 1992 Mtion for
Sanctions on June 26, 1992. Furthernore, the Liquidating Trustee
execut ed the rel ease on Novenber 16, 1992, al nost five nonths after
we denied the notion for sanctions. What McFarl and suggests is
that the release's consideration of the notion for sanctions
anounts to fraud. We refuse to reach such a concl usion absent
addi ti onal evidence.
CONCLUSI ON
For the foregoing reasons, the district court's judgnent is

AFFI RVED.
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