UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 93-2722

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JOSE REGOLO FLORES- CHAPA,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(March 10, 1995)
Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.
DUHE, Circuit Judge:

Appel | ant Jose Regol o Fl ores-Chapa appeals fromthe jury's
verdict finding himguilty of conspiracy to possess with intent to
distribute in excess of 5 kilograns of cocaine and aiding and
abetting possession with intent to distribute in excess of 5
kil ograns of cocaine, in violation of 21 US.C. 88 841(a)(1),
(b)(1)(A) and 18 U.S.C. 8 2. For the reasons set forth bel ow, we
reverse and remand with instructions.

| . PROCEDURAL BACKGROUND

Jose Regolo Flores-Chapa (Appellant), Mari o CGonzal es
(Gonzal es) and Juan Jose Castillo (Castillo) were indicted in a
two-count indictnent charging them with the crinmes noted above.

Gonzal es and Castill o pleaded "guilty" and Appellant pl eaded "not

guilty" and was found guilty on both counts.



Appel l ant raises four points of error on appeal: 1) The
evi dence was i nsufficient to prove guilt beyond a reasonabl e doubt;
2) The district court abused its discretion by failing to grant a
mstrial after the governnent referred to previously excluded
evi dence before the jury; 3) The district court abused its
di scretion under Fed. R Evid. 404(b) by allow ng the governnent to
i ntroduce evidence of Appellant's prior drug conviction; 4) The
governnment conmmtted plain error when it referenced excluded
evidence inits closing argunent. Because we find the governnent's
closing argunent--when conbined wth the previous inproper
statenents--constituted plain error requiring reversal and that the
adm ssi bl e evidence was insufficient to sustain the conviction, we
do not decide the remaining issues.

1. FACTS

In April of 1993, a confidential informant (Cl) advised the
Drug Enforcenment Admnistration (DEA) of a pending cocaine
transaction at the Marriott Hotel |ocated at the Intercontinental
Airport in Houston. Under DEA supervision, the ClI agreed to
purchase 40 kilograms of cocaine at a price of $16,500 per
kil ogram The CI understood that the cocai ne woul d be delivered
by Mario Gonzal es. On April 2, 1993, Mario CGonzales flew to
Houston from his honme in Roma, Texas. As agreed, the C net
Gonzal es at the airport, and gave himthe keys to a van.! Gonzal es

left the airport in the van and was followed by the DEA to an

. Unknown to Gonzales, the van was actually a DEA undercover
vehi cl e.



Econol odge notel. Gonzales testified that the arrangenents for the
delivery of the cocaine were made by a man nanmed Ram rez, who was
al so from Ronma.

Delivery was to be nade at a prearranged site in Houston by a
young man driving an orange pick-up. To confirmhis readiness to
take delivery, Gonzales had been instructed to call either a pager
or a residence tel ephone nunber. He first tired to call the pager,
but discovered that the hotel telephone system would not allow
calls to be placed to a pager. Next, Gonzal es called the residence
nunber, and a woman i nfornmed himthat "no one was there." He gave
t he woman hi s tel ephone and roomnunbers, and asked her to call the
pager. After waiting unsuccessfully for areturn call, he left for
the designated neeting site--a Chevron gas station--followed
closely by the DEA. At the station, Gonzales began to call the
pager, but decided not to when he discovered that the public phone
woul d not receive incomng calls. Instead, Gonzal es again phoned
the residence, and a wonan inforned himthat the orange truck was
on its way.

A short tinme later, Juan Castillo pulled into the station
driving an orange, 1981 Ford pick-up. Castillo and Gonzal es traded
keys, and CGonzales told Castillo that he would call when he was
ready to exchange the pick-up for the van. At this point, the DEA
surveillance teamdivided. Part of the teamfoll owed Gonzales in
t he orange pi ck-up back to the Marriott, while the renmai ni ng agents
followed Castillo in the DEA van. After returning to the Marriott,

Gonzales net the Cl and took himto the orange pick-up. Gonzales



opened a built-in tool box in the truck bed, and showed the CI the
cocai ne. As Gonzal es closed the tool box, the CI gave the DEA
surveill ance teama pre-arranged signal, and Gonzal es was arrested.

In the nmeantinme, the other DEA surveillance team foll owed
Castillo to the Arbor QOaks Apartnents--located alnost directly
across the street from the Chevron station. After this
surveillance team | earned that Gonzales had been arrested, they
obtai ned Castillo's apartnent nunber from the apartnent nanager,
and proceeded to his apartnent. The agents were greeted at the
door by Alma Flores (Ms. Flores) and Esneralda Castillo (Ms.
Castillo). Ms. Flores and Ms. Castillo confessed to ownership of
the truck, and gave the agents perm ssion to search the apartnent.

After entering the apartnent, +the agents conducted a
"protective sweep," and discovered Castillo sitting on a bed
watching T.V. Castillo was escorted to the front porch where he
was interviewed by sone of the agents. As a result of the
interview, the focus of the investigation shifted to the Appell ant.
In addition to Ms. and M. Castillo, the agents discovered that
Appel lant and his wife Ms. Flores (the parents of Esneral da) al so
occupi ed the apartnent.

Several agents remained at the apartnent to continue
surveillance, while the rest transported Castillo to the Harris
County Jail. Shortly after the agents transporting Castillo
departed, Appellant returned and was i medi ately arrested. Wile
searching Appellant, an agent discovered a small quantity (11.8

grans) of cocaine in his boot and a pager on his person. The agent



was able to retrieve three tel ephone nunbers fromCastill o' s pager.
One of the nunbers matched the phone nunber and room nunber of
Gonzal es' room at the Econol odge. Another nunber corresponded to
Gonzal es' pager. The identity of the third nunber was not
di scl osed.
[11. | MPROPER ARGUVENT

During the course of the trial, the district court ruled that
certain testinony adduced by the governnent was inadm ssible and
instructed the jury to disregard the testinony. Nevertheless, the
governnent made reference to the excluded testinony during
exam nation of the very next witness. Defendant agai n objected and
nmoved for a mstrial. The court denied the mstrial, adnonished
the governnment at the bench and instructed the jury that the
| awer's statenents were not evidence. Despite two sustained
objections, a specific warning to governnent counsel and two
specific instructions to the jury, the governnent again nade
reference to the excluded testinony during its closing argunent.
Appel  ant asserts that this governnent conduct deprived him of a
fair trial.

Appel l ant objects to the governnent's closing for the first
time on appeal, therefore, we review for plain error. Under our

recent en banc decision in United States v. Calverley,? we revi ew

for plain error using a three-part test. First, there nust be

2 37 F.3d 160 (5th Cir. 1994)(en banc).
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error,® next, that error nust be plain,*and finally, the error nust
af fect substantial rights.®

Qur analysis nmust begin with the allegedly objectionable
st at enent . Appel I ant conplains of the follow ng portion of the
governnent's cl osi ng,

He [ Appel | ant] gets the pager nessage fromhis w fe,

everything--he's ready to go, he thinks the--the broker

says everything is ready, he sends his son-in-law with

the dope. Son-in-law arrives, nakes the exchange, and

unfortunately for them good for us, he's nmaking it under
DEA supervision. He is arrested.

(enphasi s supplied).®
AL Was there Error?

Wthout question, the governnent's statenent during its
closing constituted error. The inpropriety of the statenent is
keyed to the district court's initial ruling finding certain
hearsay evidence inadm ssible. Therefore, we nust first exam ne
the court's initial ruling.

The original hearsay evidence was adduced during direct
exam nation of DEA Agent Cheryl Roberts:

A He [Castill o] stated that he was driving the orange

truck. He was--he picked it up. Hs father-in-1law
3 Id. at 162.
4 Id.
5 Id. at 164.
6 In the governnent's rebuttal argunent a sim |l ar statenent was

made, "That's what's happened here. The father-in-lawis telling
the son-in-law, ~Got the page. Take the drugs.' He does, and
they're arrested." (enphasis supplied). Wile Appellant fails to
raise this statenent on appeal, it provides further indicia of how
the error was magnified by the governnent's conduct throughout the
trial.




[Flores-Chapa] told himto pick it up at a store and
drive it to the Chevron station.

(enphasi s supplied). Appellant i medi ately objected to the hearsay
t esti nony. The district court sustained the objection and
instructed the jury to disregard Roberts' answer.’ However, during
direct exam nation of the very next witness, the foll ow ng exchange
occurr ed:

MR, GARCI A[for Appellant]: Your Honor, before we
get into a situation of sonmething that he shouldn't
testify to, | think perhaps he should be adnoni shed
regarding the statenment we just approached the bench
about .

M M M M

MR, MAGLI OLO [for Governnent]: Your Honor, |
instructed the witness as per your prior ruling not to go
into what M. Castillo said about who told himto drive
the truck. He's already been instructed.

MR, GARCI A: Your Honor, nmay | approach the bench?
THE COURT: Yes.
(Di scussion at Bench as Fol |l ows:)

MR. GARCI A At this tinmethe defendant woul d nove
for a mstrial. The Governnent just nmade a statenent
into the record reciting the very statenent that the
Court has just said is not adm ssible. The record would
speak for itself that M. Magliolo just said--you told
himnot to get into the statenent and then he read--he
recited the statenent for the jury in open court. And |-

COURT: "' mgoing to deny the notion because the
previous w tness, Roberts, already answered the sane
question, and | have instructed the jury to disregardit.

! Appel | ant obj ected on the basis that Castill o' s statenent was
made post-arrest, and therefore, if a conspiracy involving Flores-
Chapa existed, the statenent was nade after the conspiracy had
ended, and therefore was not adm ssible under Fed. R Evid.
801(d)(2)(E). The district court sustained the objection.
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Just a m nute. | will instruct the Governnent not
to go into any type of conduct like that.

And you [Garcial] need to nmke objections to
particul ar questions. | don't know yet whether you
objected to the | ast question asked this wtness.

MR, GARCl A | amobjecting. The problemis that
they are blurting it out before a question is asked. In
ot her words just going on a narrative, Judge. And I'II--
|'"'m having to deal with that.

THE COURT: You need to obj ect when the question
is asked. Not after the question has been answered. Are
you objecting to that question?

MR GARCI A: Yes, | am
THE COURT: Al | right. The objection is
sust ai ned.

(I'n Open Court)

MR, GARCI A: | wll ask the Court instruct the
jury to disregard M. Magliolo's statenents, and i nstruct
them that whatever he says is not evidence, Judge.

COURT: The jury wll disregard any comment s made
by the prosecutors or the defense |awer. I will
instruct you later that what the lawers say is not
evi dence.

What you nmay consider as evidence is what the
W t nesses say under oath, unless | told you to disregard
anything that the witness has said, and such witten
exhibits, if any, that | admt.

What the | awyers say i s not evidence and shoul d not
be considered by you for any purpose.

(enphasi s supplied).

The governnent contends that the questioned statenent was not
made in reference to the excluded evidence, but rather was a fair
coment on the testinony of DEA agents Donald Barnes and Kevin
Stanfill. Agent Barnes was accepted by the district court as an

expert witness. He testified regarding the general structure of



drug organi zations, stating that drug organization were often
conprised of famly nenbers and usually had an "overseer" or
"broker" who arranged or nonitored the transaction.

Agent Stanfill was not offered or accepted as an expert, and
basically acted as a fact witness recounting the events of the drug
transacti on. He did not nention Appellant during direct
exam nation, and admtted on cross-exam nation that he had no
i ndi cation of Appellant’'s involvenent with the transaction until he
saw Appel l ant at the DEA office after his arrest. Nonetheless, on
redirect exam nation, the foll ow ng exchange occurred,

Q Agent Stanfill, based on your experience as a DEA

agent, are the only people involved in a drug conspiracy

the people that are arrested at the scene of the crine?

A No, sir.

Q Al right. And would it be fair to say that soneone
was in control of the Houston end of this 40 kil 0os?

A. Yes, sir.

Q And if it wasn't the 19-year-old, 20-year-old M.
Juan Castillo, who would it be?

A. | would think it would be M. Chapa, sir, based on
my experience.

(enphasis supplied). No objection was nade to this testinony.

Wi |l e both agents expressed their opinion that Appellant was
a nmenber of the conspiracy and in charge of the cocaine, neither
agent opined or inferred that Appellant instructed Castillo to
drive the truck to the neeting site. Therefore, the governnent's
statenent can only be regarded as a direct reference to the
testinony that the district court had specifically excluded.
Acceptance of the statenent was therefore error.
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B. Was it Plain?

As we set out in Calverley,

The Suprenme Court has taught repeatedly that "plain"
errors are errors which are "obvious," "clear," or
readily apparent;™ they are errors which are so
conspicuous that "the trial judge and prosecutor were
derelict in countenancing |[them, even absent the
defendant's tinely assistance in detecting [then]."

United States v. Calverley, 37 F.3d at 163 (footnotes omtted). As

di scussed previously, the governnent's statenent cannot be read to
be anyt hi ng ot her than a coment on the excl uded evi dence. W al so
recogni ze that while the Appellant could and indeed should have
objected, he would have done so with the risk of «calling

additional, and unwanted, attention to the remark. See e.qg. United

States v. Garza, 608 F.2d 659, 666 (5th Gr. 1979). W find that,

even absent objection from Appellant, the district court should
have recogni zed the obvious inpropriety of the statenent.

C. Did the Error Affect Substantial R ghts?

Havi ng found that the statenent was "error" that should have
been "plain" to the trial judge, we nmust address whether the error
affected the Appellant's substantial rights. "[I]n nbost cases the
affecting of substantial rights requires that the error be
prejudicial; it must affect the outcone of the proceeding.” United

States v. Calverley, 37 F.3d at 164. Viewing the statenent in the

context of the entire trial, we find that the statenent was
prej udi ci al .

In this case, the prejudicial significance of the statenent
was magnified by two factors. First, the error was nmagnified by
the governnent's conduct at the trial. As discussed previously,
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the governnent itself not only elicited the original hearsay, but
then repeated the excluded evidence in front of the jury. Second,
the error had a nore profound effect due to the paucity of evidence
of Appellant's involvenent.?

We find that the governnent's conduct at trial, conbined with
the paucity of evidence, magnified the effects of the governnent's
statenent. As aresult, we find that the error affected Appellee's
substantial rights.

| V. SUFFI Cl ENCY OF THE EVI DENCE

A. St andard of Revi ew

Convi ctions nmust be affirned if the evidence, viewed in the
i ght nost favorable to the verdict, with all reasonabl e i nferences
and credibility choices nmade in support of it, is such that any
rational trier of fact could have found the essential elenments of

the crine beyond a reasonabl e doubt. Jackson v. Virginia, 443 U S

307, 319 (1979); United States v. Kim 884 F.2d 189, 192 (5th Grr.

1989) . In making this determ nation, we need not exclude every

reasonabl e hypot hesis of innocence. United States v. Henry, 849

F.2d 1534, 1536 (5th G r. 1988). Juries are free to use their
comon sense and apply comobn know edge, observation, and
experience gained in the ordinary affairs of |ife when giving
effect to the inferences that may reasonably be drawn from the

evi dence. United States v. Cruz-Valdez, 773 F.2d 1541, 1546-47

(11th Cr. 1985) (en banc), cert. denied, 475 U S. 1049 (1986).

B. The El enents

8 See section IV infra.
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In a narcotics conspiracy prosecution, the governnent nust
prove beyond a reasonabl e doubt: (1) that an agreenent to violate
the narcotics | aws existed between two or nore persons, (2) that
each alleged conspirator knew of the conspiracy and intended to
joinit, and (3) that each alleged conspirator did participate in

the conspiracy. United States v. Medina, 887 F.2d 528, 530 (5th

Cr. 1989). Proof of any elenment may be by circunstantial
evidence, and "'[c]ircunstances altogether inconclusive, if
separately considered, may, by their nunber and joi nt operation,

be sufficient to constitute conclusive proof.'" United States

v. Roberts, 913 F.2d 211, 218 (5th Gr. 1990) (quoting United

States v. lLechuga, 888 F.2d 1472, 1476 (5th Gr. 1989)). As the

Court noted in Marx, "assent to a conspiracy nmay be inferred from

acts which furthered the purpose of the conspiracy.” United States

v. Marx, 635 F.2d 436, 439 (5th Gr. Unit B 1981); see also United

States v. M ddl ebrooks, 618 F.2d 273, 278 (5th Cr.), cert. denied,

449 U.S. 984 (1980).

In a case brought pursuant to section 841(a)(1l), the

gover nnment nust prove that Appellant know ngly possessed cocaine
with the intent to distribute it. United States v. Mlinar-
Apodaca, 889 F.2d 1417, 1423 (5th Gr. 1989). Proof of

constructive possession is sufficient; thus, any show ng that the
def endant exerci sed ownershi p, dom nion, or control of the drugs,
or of the prem ses on which they are found, wll suffice. See

United States v. Diaz-Carreon, 915 F.2d 951, 954-55 (5th GCr.

1990); United States v. Thonpson, 700 F.2d 944, 952 (5th CGr.
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1983).

C. The Evidence

The only evidence tendered by the governnent to show
Appel lant's guilt was:

1) Appel l ant's beeper containing the phone nunbers to
Gonzal es' notel room and pager;

2) The quantity of cocaine found in Appellant's boot;?®

3) Appellant's wife's driver's license |isting her address
in develand, Texas;

4) Testinony from a DEA agent (accepted as an expert
W tness) relating his experience regardi ng the organi zati on of
drug conspiracies;

5) Testinony from a second DEA agent (not accepted as an
expert witness) and offering his unfounded opi nion that a man
as young as Castillo would typically not be trusted with such
a large quantity of cocaine, but that such responsibility

o The probative val ue of the cocai ne found on Appellant's person
was called into question for two reasons. First, the record
reflects that DEA chem sts determ ned that the cocaine retrieved
from Appell ant' s boot was 87 percent pure while the 40 kil ograns
found in the orange truck was 89.9 percent pure. Appellant asserts
that this discrepancy is proof that the cocaine in his boot did not
cone from the larger quantity. Appel l ee, on the other hand,
asserts that the purity of the sanples is sufficiently close so
that an inference could be drawn that the smaller cane fromthe
| arger. Second, during cross exam nation of DEA Agent Foye, the
agent admtted that Appellant mght be a cocaine user, thereby
inplying--as Appellant argued in his closing--that Appellant
possessed the cocai ne for personal use.

10 The DEA believed that a stash of cocaine was being stored in
a house in the vicinity of Conroe and O evel and, Texas. Appellee
asserts that the driver's |license provides a |link between Appel | ant
and the |l ocation fromwhich the DEA believed that the 40 kil ograns

ori gi nat ed. However, on cross-exam nati on, Agent Barnes adm tted
that none of the DEA reports reflected the suspected | ocation of
the house in Ceveland, rather they all indicated that the stash

house was thought to be | ocated in Conroe.
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woul d nore likely be given to the Appellant; !

6) Fed. R Evid. 404(b) evidence showing a nine year old
conviction for possession of 28 granms of cocaine. !?

At nost, the evidence adduced by the governnent provides a weak
inference of Appellant's involvenent in the conspiracy. In
application, however, with the exception of the beeper--which is
admttedly the governnent's npbst damagi ng evidence--Appellant's
cross-exam nation disclosed deficiencies in the evidence which
further lowered its probative val ue.

At nost, the governnent provided three pieces of tangible
evi dence, the beeper, the small quantity of cocaine, and the

driver's |license, plus a nine-year old conviction for possessi on of

cocai ne®® and the testinony of two DEA agents who did little nore

t han opi ne that Appellant was the overseer of the transaction.!

1 As noted previously, this testinony was presented w thout
obj ecti on.

12 A Houst on police sergeant testified that in 1984 Appel | ant was
arrested with a small quantity of cocaine and charged with sinple
possessi on. On cross-exam nation, he testified that he had not
W t nessed Appellant or any of his five co-defendants selling drugs
during his 32 hour surveillance of their notel room

13 Whil e we make no finding whether this evidence was properly
admtted under Fed. R Evid. 404(b), we note that Appellant was
again caught with a small quantity of cocaine on his person.
Appel | ant has apparently been charged by the state with possessi on,
and the sinple fact that he has been known to possess snall
quantities of cocai ne does not necessarily nean that he is i nvol ved
in the distribution of |larger quantities.

14 Wi | e we have no intention or desire to i npugn the veracity of
the highly qualified agents who testified in this case, we express
severe reservations regarding the type of opinion testinony that
was permtted. W are especially concerned wiwth the testinony of
Agent Stanfill who testified, wthout being accepted as an expert
w tness and further w thout foundation or factual basis that "based
on ny experience" Appellant controlled the cocaine transaction.

14



The proffered evidence is too attenuated for a reasonable jury to
find Appellant guilty of the conduct charged.® Sinply put, but for
the governnent's msconduct in this trial Appellant would never
have been convi ct ed.
V. CONCLUSI ON

For the foregoing reasons, we find that the governnent's
closing argunent constituted plain error requiring reversal of
Appel l ant's conviction. We further find that the evidence was
insufficient to support his conviction. We REVERSE, VACATE
Appel l ant's sentence and REMAND t he case to the district court with

instructions to enter judgnent of acquittal.

15 Cf. United States v. Carrillo-Mrales, 27 F.3d 1054 (5th Gir

1994), cert. denied sub nom, Austin v. United States, U s
o S.Ct. , 1994 W 737587 (1995); United States V.
N@rgerson 4 F.3d 337 (5th Cir. 1993), cert. denled u. S.

114 S. C. 1310 (1993); United States v. Al varado, 898 F. 2d 987 (5th
Cr. 1990).
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