UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-2689

DON M KENNEDY, ET AL.

Plaintiffs,
DON M KENNEDY and
J.F.F., LTD.,
Pl ai ntiffs-Appellants,
vVer sus

MAI NLAND SAVI NGS ASSOCI ATl ON
ET AL.,
Def endant s,

SOUTHWEST FEDERAL SAVI NGS
ASSQOCI ATI CN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(Decenmper 21, 1994)

Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

Appellants J.F. F., Ltd. ("JFF") and Don M Kennedy ("Kennedy")
are appeal ing a judgnent entered agai nst themon a prom ssory note
execut ed by JFF and guar ant eed by Kennedy. The note and guaranty --
originally associated with a 1985 agreenent to devel op and buil d an
apartnent conplex in Houston -- were transferred several tines due
to savings & loan failures; they now are held by appellee, the

Resolution Trust Corporation as receiver for Southwest Federa



Savi ngs Associ ation ("RTC Sout hwest Federal"). The district court
bel ow entered sunmmary judgnment in favor of appell ee RTC/ Sout hwest
Federal on the note and guaranty on Cctober 23, 1991.! JFF and
Kennedy appeal, and we AFFI RM
FACTUAL AND PROCEDURAL BACKGROUND
The follow ng chronol ogy describes the |ong and convol uted
hi story of this case:

I Prior to June 1985: JFF, Kennedy, Lamar Savings Association

("Lamar")? and Mainland Savings Association ("Miinland") jointly
agree to develop and build an apartnent conplex on a tract of |and
in Houston. JFF, a Texas |limted partnership, was to own the | and
and ultimately the apartnment conplex. JFF purchases the raw | and
from Mai nl and, with Mainland nmaking a first |ien acquisition |oan
of $1, 064,500 to JFF.

I June 5, 1985: Lanmar, Minland, JFF and Kennedy execute a two-page

agreenent ("the letter agreenent”), which provided in full:

"This letter shall evidence our nutual understanding in
regard to the followi ng matters:

“I. [Mainland] has, as of this date, nmade a $1, 064, 500. 00
loan to [JFF] secured by various |liens against certain
real property located in Harris County, Texas ..

!As the chronol ogy bel ow shows, the district court granted JFF
and Kennedy's notion for newtrial on April 21, 1992 and requested
further briefing fromthe parties. On January 22, 1993, the court
i ssued a nenorandum concluding that its October 23, 1991 sunmary
j udgnent agai nst JFF and Kennedy should be reinstated. The court
i ssued an order reinstating the October 23, 1991 judgnent as of
January 22, 1993.

2As will be detailed below, Lamar is the predecessor to
appel | ee RTC Sout hwest Federal. Lamar was the original |ender and
payee on the note and guaranty that are the subjects of this
appeal .



“I'l. [Lamar] has of this date nade a $1, 200, 000. 00 | oan
to JFF secured by a subordinate |i en agai nst the property
and additional |y secured by a Guaranty Agreenent executed
by [ Kennedy] .

“I'l'l. Lamar has agreed to lend to JFF within the next
twelve nonths those suns Lamar deens necessary and
appropriate to construct an apartnent project on the
Property, subject to the follow ng conditions:

"a. Lamar shall determ ne the size of the Project based
on its long range economc viability as determned in an
acceptabl e appraisal of the proposed Project, which
apprai sal shall be paid for by J.F. F.

"b. The proposed Project and Loan nust neet Lamar's
normal and customary underwriting standards and practices
and conply with all regulations applicable to Lamar,
J.F.F. and the Project.

"c. A portion of the Loan proceeds shall be used to
discharge in full the Oiginal Minland Loan and the
Original Lamar Loan as well as discharge all obligations
contained in any instrunents securing said | oans.

"d. The conpletion of construction of the proposed
Proj ect shall be personally guaranteed by Kennedy.

"e. J.F.F. and Kennedy shal | execute such instrunents as
Lamar deens necessary to properly and adequately
docunent, evidence and secure the new Loan.

"I'V. Mainland has agreed in the event the Loan

contenplated in paragraph |1l above is nmade by Lanmar to

J.F.F., Mainland w Il purchase such Loan from Lamar for

an anount equal to the outstandi ng i ndebt edness upon the

earlier of (i) substantial conpletion of the proposed

Project; or (ii) an Event of Default under any of the

i nstrunment s evi denci ng and/ or securing t he subj ect Loan."
Thus, on June 5, 1985, Lamar provided JFF and Kennedy with an
interimloan of $1, 200,000, creating the debt that forns the basis
of this appeal. JFF signed the prom ssory note for "$1, 200,000 or
so nmuch hereof as may be advanced." Kennedy signed the note as a
paynment guarantor and al so cont enporaneously executed a separate,

si x- page guaranty agreenent.



I June-Decenber 1985: The financing for the devel opnent schene

started unraveling early on. It appears that Minland s financial
difficulties caused Miinland to back out of its commtnent to
purchase the construction | oan that was to be provided by Lamar to
JFF. That in turn led Lamar to refuse to go forward with its
comm tnent to provide the construction |oan to JFF.

I January 9, 1986: Lamar notifies Kennedy and JFF that the note is

in default and gives notice of accel eration.

1 January 27, 1986: JFF and Kennedy sue Lamar and Mai nl and i n Texas
state court, seeking nonetary damages and alleging breach of
contract, fraud, failure of <condition precedent, failure of
consideration and breach of fiduciary duty. JFF and Kennedy al so
seek to rescind the entire transaction, including the note and
guaranty, and a declaratory judgnent determ ning the rights of the
parties. (These clainms will hereinafter be referred to collectively
as "the breach of contract clains").

I March 7, 1986: Lamar answers and asserts (1) a counterclaim

agai nst JFF and Kennedy to collect on the note and guaranty, and
(2) a cross-claimagainst Mainland for breach of contract.

I April 4, 1986: Mainland is declared insolvent and the FSLIC i s

appoi nted as receiver.

I May 1, 1986: The FSLIC as receiver for Miinland intervenes and

renoves the case to federal court.

1 Septenber 11, 1986: The federal district court (2) dism sses JFF

and Kennedy's cl ai ns agai nst Mai nl and, (2) di sm sses Lamar's cross-

cl ai m agai nst Mainland, and (3) remands the part of the case not



relating to Miinland (including JFF and Kennedy's breach of
contract clains against Lamar and Lamar's claim against JFF and
Kennedy on the note and guaranty) back to state court.?

I May 18, 1988: Lamar is declared insolvent and placed into

receivership with the FSLIC as receiver. Sinultaneously with the
receivership, the FSLIC (as receiver for Lamar) enters into an

acquisition agreenent with the "acquiring association," Southwest

Savi ngs Association ("Ad Southwest"). Pursuant to the acquisition

agreenent, A d Sout hwest purchases "all of [Lamar]'s assets that
the Receiver owns or holds and any of [Lamar]'s assets hereafter
acquired by the receiver." Thus, Lamar's claim on the note and
guaranty agai nst JFF and Kennedy are transferred to A d Sout hwest .
But A d Southwest does not assune liability for any general
unsecured cl ai s agai nst Lamar,* such as JFF and Kennedy's breach
of contract clains connected with the 1985 |etter agreenent. After
the split of Lamar's assets and liabilities, such unsecured clains

may be asserted only against the FSLIC as receiver for Lanmar.

I June 13, 1988: The FSLIC as receiver for Lanar intervenes as a

defendant and once again renoves the case to federal court.

According to the FSLIC s petition in intervention:

3The di sm ssals of JFF and Kennedy's clai ns agai nst Minl and
and Lamar's cross-cl ai magai nst Mai nl and were not appeal ed and are
now fi nal

“According to the acquisition agreement, the only liabilities
of Lamar that Od Southwest agreed to assune were Lanmar's
“"l'tabilities to Depositors with respect to their Deposits,” and the
secured liabilities of Lamar, "to the extent of the value of the
security."”



"[FSLIC] is nowthe receiver of [Lamar] and, pursuant to
an acquisition agreenent ... [Od Southwest] is now the
owner of the loan in issue and any related security and
collateral interests. Pursuant to the terns of the
acquisition agreenent, no related Iliabilities or
potential liabilities of [Lamar] were transferredto [Ad
Sout hwest]. As a result, [the FSLIC] is now the proper
party-defendant with respect to the clains, demands and
causes of action pertaining to the | oan transacti on which
have been asserted by [ Kennedy and JFF] agai nst Lamar."

I May 11, 1989: The district court re-aligns the parties: dd

Sout hwest is joined as plaintiff. JFF & Kennedy are defendants and
third-party plaintiffs. The FSLIC (as receiver for Lamar) is a
third-party defendant.

I August 9, 1989: FIRREA is enacted, abolishing FSLIC all

liabilities against the FSLIC (including JFF and Kennedy's breach
of contract clains against Lamar) becone liabilities of the FSLIC
Resol ution Fund, which is managed by the FDI C

I Novenber 14, 1989: JFF and Kennedy enter into a stipulation of

dism ssal of the breach of contract clains by JFF and Kennedy
agai nst the governnent successor to Lamar (FSLIC Resol ution Fund,
managed by the FDI C).

I Novenber 21, 1989: The federal district court enters an "Order

of Dism ssal" in connectionwth the FDIC s settlenent with JFF and
Kennedy. The order states that "this cause ... is dism ssed on the
merits without prejudice to the right of counsel of record to nove
for reinstatenent ...[if] final approval of the settlenent [can]

not be obtained."?®

SJFF and Kennedy take the position that the broad | anguage of
this order inadvertently dism ssed the entire case. W hold that it
did not. As all parties concede, this dismssal was to effectuate
the settlenment of JFF and Kennedy's cl ai ns agai nst the FSLI C/ FDI C

6



I June 15, 1990: A d Southwest is placed into receivershipwth the

RTC as receiver. Simultaneously with the receivership, the RTC (as
receiver for dd Southwest) enters into an purchase and assunption
agreenent with a new "acquiring association," Southwest Federal
Savi ngs Association ("Southwest Federal”). The purchase and
assunption agreenent splits A d Southwest's assets and liabilities,
Wi th nost of the assets being transferred to Sout hwest Federal and
most liabilities remaining with the RTC as receiver for dd
Sout hwest. Thus, the note signed by JFF and guaranteed by Kennedy
is transferred to Sout hwest Federal .

I Novenber 8, 1990: Sout hwest Federal, "a transferee of assets from

the [RTC as receiver for Ad Southwest]" noves the district court
to substitute Sout hwest Federal as plaintiff only in the place of
A d Sout hwest. "Southwest Federal is now the owner and hol der of
all interests of Lamar and A d Sout hwest in the | oan and guaranty,
as well as all clainms which Lamar and A d Sout hwest had agai nst the
def endants [ JFF and Kennedy]."

I July 1991: Sout hwest Federal is declared insolvent and the RTC
is appointed as receiver. The appellee, RITC as receiver for
Sout hwest Federal, thus acquires all the assets that Southwest
Federal had (including the note signed by JFF, guaranteed by
Kennedy and originally held by the now defunct Lamar).

T July 12, 1991: The district court issues a nenorandum granti ng

The intent by the district court to dismss only these clains is
evident in the record; the order was entered one week after the
stipulation was filed, and the order states that "an am cable
settl enment has been reached.™



RTC/ Sout hwest Federal 's notion for sunmary j udgnent on the note and
guaranty against JFF and Kennedy. Also on July 12, 1991, the
district court denies JFF and Kennedy's notion to dismss for |ack
of subject matter jurisdiction in connection with the Novenber 21,
1989 order.

I Qctober 23, 1991: The district court enters judgnent in favor of

RTC/ Sout hwest Federal against JFF and Kennedy for all anmounts due

under the note and guaranty.

T April 21, 1992: The district court grants a newtrial to Kennedy
and JFF, thus vacating the summary judgnent granted on July 12,
1991 and entered on October 23, 1991. The court orders parties to
brief two issues:

(1) whether (a) EDIC v. Laguarta, 939 F.2d 1231, 1239 (5th Gr.

1991); (b) the D Cench, Duhne doctrine® or (c) the holder in due

course doctrine may be applied where "there exists a witten
agreenent contained inthe files of the institution that would tend
to reduce or offset the anobunt due under a variable interest note,
and where the note nakes no reference to that agreenent; and

(2) whether Southwest Federal Savings Association assuned any
liability under the 1985 letter agreenent, "if it is indeed a
liability," when it purchased the assets originally held by Lamar
Savi ngs Association, "and if it did not, what are the ramfications

of the FDIC s previous di sm ssal ?"

®See D Cench, Duhne & Co. v. FDIC, 315 U. S. 447 (1942); 12
U S C § 1823.




1 January 22, 1993: The district court issues a second nmenor andum

concluding that the July 12, 1991 summary judgnent should be
reinstated, and enters an order reinstating the October 23, 1991
judgnent effective as of January 22, 1993.

I August 11, 1993: The district court denies JFF and Kennedy's

motion for new trial

1 Septenber 7, 1993: JFF and Kennedy file notice of appeal to this

Court.
DI SCUSSI ON

In support of its notion for summary judgnent, appellee
RTC/ Sout hwest Federal established that appellant JFF executed and
delivered an unconditional prom ssory note to Lamar in the anount
of $1.2 mllion on June 5, 1985. To secure paynment of the note,
appel l ant Kennedy gave Lamar an unconditional guaranty of all
anounts due under the note. JFF failed to nake the paynents
requi red under the terns of the note, and Kennedy defaulted on the
guaranty. RTC Sout hwest Federal is and was the owner and hol der of
the note and guaranty, which it acquired pursuant to a purchase and
assunption agreenent dated June 15, 1990. At the tine of appellee's
nmotion for summary judgnent, there remai ned due under the note the
principal sum of $1.2 mllion, plus accrued, unpaid interest,
attorney's fees and costs. These facts are undisputed, and they
establ i sh RTC/ Sout hwest Federal's right to judgnent as a matter of

| aw. ’

‘Qur disposition of this appeal nmakes it unnecessary for us to
consi der whether either the D Cench, Duhne doctrine or the federal
hol der in due course doctrine applies to this case. W therefore do
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Appel I ants JFF and Kennedy argue that they can assert the 1985
| etter agreenent as a defense to excuse their nonperfornmance under
the note and guaranty. They claimthat their nonpaynent on the note
was excused as a matter of law by Lamar's prior breach of the
letter agreenent, in which Lamar prom sed to nake a construction
loan to JFF. The letter agreenent recited that part of the
construction loan was to be used to discharge the $1,200, 000
interim |oan that Lamar nade to JFF "as well as discharge all
obligations contained in any instrunents securing said |oans."
Because Lamar failed to nmake the construction |oan, appellants
argue, they are excused fromfailing to repay the interi mloan debt
evi denced by the note.

We find no nerit in appellants' argunents. The | anguage of the
1985 |l etter agreenent provides no basis for using Lamar's liability
(onits separate but related obligation to provide the construction
financing) as an offset to JFF and Kennedy's obligations. The
letter agreenent sinply does not nake paynent of JFF's note, or
performance on Kennedy's guaranty, contingent on the funding of an
additional loan. In addition, the note and guaranty contain
uncondi tional |anguage and do not refer to the letter agreenent.
The statenment in the letter agreenent that the proceeds of any
future loan would be used to discharge the note was nerely a

recitation for Lamar's benefit and protection, neaning that the

not deci de whether either doctrine would bar JFF and Kennedy from
asserting a valid defense to nonperfornmance under the note and
guaranty, because we hold that JFF and Kennedy cannot establish
such a valid defense.

10



| oan proceeds were not to be expended for the borrower's own
purpose; it does not nmake liability on the note and guaranty
conditional. JFF and Kennedy can point to no explicit witten
| anguage in the 1985 | etter agreenent by which Lamar agreed that if
it did not provide the construction |oan, JFF and Kennedy were
excused fromtheir obligations under the note and guaranty. Thus,
JFF and Kennedy's attenpted defense fails. Watever liabilities
Lamar had on the letter agreenent ultimately ended up as
l[iabilities of the FSLIC that were di sm ssed on Novenber 21, 1989.
Appel | ee RTC/ Sout hwest Federal acquired the note and guaranty free
of any such liability. "The purchaser of an asset froma failed
institution is not liable for the conduct of the receiver or
[failed] institution unless the liability is transferred and

assuned." Nashville Lodging, Inc. v. RTC 839 F. Supp. 58, 62 (D

D.C. 1993)(citing First Ind. Fed. Sav. Bank v. FDIC, 964 F.2d 503,

508 (5th Gr. 1992); Trigo v. FDIC, 847 F.2d 1499 (11th Cr.

1988)). The federal receiver such as the FSLI C or RTC has t he power
to sell an asset such as JFF's note while retaining a related
liability, and no Iliability is transferred to an assumng
institution such as dd Southwest absent an express transfer.

Nashville Lodgi ng, 839 F.Supp. at 62. In such a case, the debtor

has "no right of set-off or recoupnent against anmounts currently

owed under the |l oan" transferred.® 1d; see al so Texas Refrigeration

8\ agree that JFF and Kennedy at one point nay have possessed
affirmati ve breach of contract damage clains against Lamar in
connection wth Lamar's failure to provide the prom sed
construction financing. Such clainms, if found to be valid, mght
have operated as a set-off that would have reduced appellants'
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Supply v. FDIC, 953 F.2d 975, 984 (5th G r. 1992)(hol ding that

FDIC s role in assum ng sone of failed institution's liabilities
rat her than passing themon to bridge bank "is not prohibited, and,
i ndeed, even seens to have the Suprenme Court's blessing.")(citing

Coit Ind. Joint Venture v. FSLIC 489 U S. 561 (1989)). Therefore,

we AFFIRM the summary judgnent granted below in favor of
RTC/ Sout hwest Federal for all anmpbunts due under the note and

guaranty.

liability on the note and guaranty. However, any such "set-off"
breach of contract clainms were separated fromthe note and guaranty
on May 18, 1988 when Lamar went into receivership and Lamar's
assets and liabilities were split. After My, 18, 1988, JFF and
Kennedy coul d pursue their breach of contract clains only against
the FSLIC (later the FDIC), because O d Southwest did not assune
such liabilities when it purchased Lamar's assets.

Those breach of contract clains against the FDIC were
voluntarily dismssed on Novenber 21, 1989 as the result of a
settl enment between the defendant FDIC and the plaintiffs JFF and
Kennedy.

wj |\ opi n\ 93-2689. opn
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