United States Court of Appeals,
Fifth Grcuit.
No. 93-2589
Summary Cal endar.

In the Matter of Kerry G FELLOAS and Beverly Bail ey- Fel | ows,
Debt or s.

Kerry G FELLOAS and Beverly Bail ey-Fel |l ows, Appellants,
V.
COLONI AL SAVI NGS AND LOAN ASSQOCI ATI ON, Appel | ee.
April 26, 1994.

Appeal from the United States District Court for the Southern
District of Texas.

Before DAVIS, JONES, and DUHE, Circuit Judges.

DUHE, Circuit Judge:

The debtors appealed to the district court the bankruptcy
court's ruling lifting the automatic stay and all ow ng Appellee to
foreclose on the debtors' hone. The district court affirned.
Finding the appeal to the district court untinely, we vacate and
remand for dismssal of the appeal for lack of jurisdiction.

|. The First Notice of Appeal

The bankruptcy court entered an order lifting the automatic
stay on June 13, 1991. On June 18, 1991, the Fellows filed a
nmotion to set aside or in the alternative for rehearing, and on the
sane day they filed a notice of appeal.

In noting a probable jurisdictional defect with this notice of
appeal, the district court considered that a notion to set aside

was not anong the post-trial notions which the Bankruptcy Rul es



specifically enunerate as suspending the effect of a notice of
appeal . The pertinent Bankruptcy Rule provides in part as foll ows:
Effect of Motion on Tinme for Appeal. If a tinely notion is
filed by any party: (1) under Rule 7052(b) to anmend or nake
additional findings of fact, whether or not an alteration in
the judgnment would be required if the notion is granted; (2)
under Rule 9023 to alter or anend the judgnent; or (3) under
Rul e 9023 for a newtrial, the tinme for appeal for all parties
shall run fromthe entry of the order denying a new trial or
granting or denyi ng any ot her such notion. A notice of appeal
filed before the disposition of any of the above noti ons shal
have no effect; a new notice of appeal nust be filed.
Fed. R Bankr.P. 8002(b). This Rule essentially tracks forner
Federal Rule of Appellate Procedure 4 pertaining to the effect of
such notions on a notice of appeal froma district court order to
a circuit court.! Additionally, the enunerated notions, a Rule
7052(b) notion to anend or nmake addi tional findings of fact, a Rule
9023 notion to alter or anend the judgnent, and a Rule 9023 notion

for new trial, are the sane as their counterparts under Federa

Former Rule 4 of the Federal Rules of Appellate Procedure
provided in part as follows:

If a tinely notion under the Federal Rules of Cvil
Procedure is filed in the district court by any party:
(i) for judgnment under Rule 50(b); (ii) under Rule
52(b) to anmend or nake additional findings of fact,
whet her or not an alteration of the judgnment woul d be
required if the notion is granted; (iii) under Rule 59
to alter or anmend the judgnent; or (iv) under Rule 59
for a newtrial, the tine for appeal for all parties
shall run fromthe entry of the order denying a new
trial or granting or denying any other such notion. A
notice of appeal filed before the disposition of any of
t he above notions shall have no effect. A new notice
of appeal nust be filed wthin the prescribed tine
measured fromthe entry of the order disposing of the
noti on as provi ded above.
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Rul es of Civil Procedure 52 and 59.72

Regardl ess of the caption of a post-trial notion, "[a] ny
nmotion that draws into question the correctness of a judgnent is
functionally a notion under Cvil Rule 59(e)." " Harcon Barge Co.,
Inc. v. D& GBoat Rentals, Inc., 784 F.2d 665, 669 (5th Cr.1986)
(en banc) (interpreting fornmer Fed.R App.P. 4) (quoting 9 More's
Federal Practice para. 204.12[ 1] at 4-67 (1985)), cert. denied, 479
US 930, 107 S.C. 398, 93 L.Ed.2d 351 (1986). This bright-Iline
approach avoids the inquiry i nto whether a post-judgnment notion is
one of the "specified" notions which affects the tineliness of a
notice of appeal. See id. at 670. Because the debtors

post - j udgnent notion sought a reconsideration of their res judicata
argunent advanced earlier in oppositionto granting relief fromthe
automatic stay, the notion drew into question the correctness of
the court's order granting stay relief. Accordingly, it is treated

as a notion under Rule 59 (or its counterpart, Bankruptcy Rule

9023) for purposes of the timng of a notice of appeal. The notice

2Bankruptcy Rul es 7052 and 9023 adopt Federal Rules of Civil
Procedure 52 and 59 respectively. (Al though Bankruptcy Rule 7052
adopts Fed. R G v.P. 52 "in adversary proceedings," Rule 52
nevert hel ess applies pursuant to Bankruptcy Rule 9014 (nmaking
Bankruptcy Rule 7052 applicable to contested natters as well as
adversary proceedings)). Rule 52 provides in part as foll ows:

(b) Amendnent. Upon notion of a party made not |ater
than 10 days after entry of judgnent the court may
anmend its findings or make additional findings and may
anend the judgnent accordingly. The notion may be nade
wth a notion for a new trial pursuant to Rule 59.

Rul e 59 provides for a notion for newtrial and a notion to
alter or anend a judgnent to be served not |ater than 10
days after entry of judgnent.
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of appeal filed before the disposition of that post-judgnent notion
had no effect. Fed.R Bankr.P. 8002(b).
1. The Second Noti ce

On January 17, 1992 debtors noved for |eave to appeal and
filed a second notice of intent to appeal. The ten-day tine period
for filing a notice of appeal after a post-judgnent notion runs
from entry of the order denying the notion. Fed. R Bankr . P.
8002(a). In support of their notion for |eave to appeal, the
debtors argued that |eave to appeal should be granted because the
bankruptcy court had not yet signed an order on their notion to set
asi de.

On August 8, 1991, the bankruptcy court had issued a
handwitten order, "notions denied," on the bottomof the debtors’
proposed order setting for hearing the notion to set aside. I n
response to this order, on August 28 the debtors noved for entry of
an order on their notion to set aside or for extension of tine
within which to file a notice of appeal. In these alternative
notions they admtted receiving indication of the judge's deni al of
a notion, but declared that the order was anbi guous because it was
witten on the request for a hearing; the debtors conplained that
they did not know whether their request for a hearing, the notion
to set aside, or both, were denied.

On Septenber 3, 1991, the bankruptcy court issued another
handwitten order, this one on the debtors' proposed order
pertaining to the notion to set aside order. The judge wote

"Deni ed. No "Ex. A" was attached to this notion. No cause shown



for extension."

The district court considered that the Septenber 3 bankruptcy
order denied the notion to set aside. Because of a possibility
that the final bankruptcy court order m ght be anbi guous, however,
the district court addressed the nerits of the appeal rather than
di sm ssing the appeal as untinely.

W find no anbiguity in the bankruptcy court's Septenber 3
order when viewed in the context of the chronol ogy of notions. The
debtors' August 28 notion asked for a clarification pertaining to
the August 8 ruling, specifically whether a ruling on their notion
to set aside had been intended. The Septenber 3 order provided
precisely that clarification.

Debtors did not file their second notice of intent to appeal
until January 17, 1992. This notice of appeal was filed well after
ten days fromthe denial of the notion to set aside. The failure
to file a tinely notice of appeal results in a jurisdictiona
defect. Abrahamv. Aguilar (Inre Aguilar), 861 F.2d 873, 874 (5th
Cir.1988).

Accordi ngly, the district court was correct in its
observations regarding | ack of appellate jurisdiction, and should
have di sm ssed the appeal.

VACATED and REMANDED for dism ssal of the appeal.



