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Bef ore DUHE and DENNI'S, Circuit Judges, and DUVAL, District Judge.?
DUHE, Circuit Judge:

Segun Debowal e and Nuratu Lawanson were convicted by a jury of
conspiracy to conmt wre fraud, noney |aundering, and use of
unaut hori zed access devices, in violation of 18 U.S.C. §8 371 (count
1); aiding and abetting wire fraud, in violation of 18 U S.C. § 2
and 18 U S.C 8§ 1343 (counts 2-9); aiding and abetting noney
 aundering, in violation of 18 U S.C. 8 2 and 8§ 1956(a)(1)(A) (i),
(a)(1)(B)(i) (counts 10-15); and aiding and abetting the use of
unaut hori zed access devices, in violation of 18 U S.C. 8§ 2 and 18
US C § 1029(a)(2) (count 16). Moyosore Isnoila was convicted by
a jury of conspiracy to commt wire fraud, noney |aundering, and
use of unauthorized access devices, in violation of 18 U.S.C. § 371
(count 1); aiding and abetting wre fraud, in violation of 18
USC 8 2 and 18 U.S.C 8§ 1343 (counts 2-9); and aiding and
abetting the use of unauthorized access devices, in violation of 18
USC 8 2 and 18 U S.C. § 1029(a)(2) (count 16). Lawanson was
sentenced to a total of thirty-two nonths inprisonnment followed by
three years of supervised rel ease. Debowal e was sentenced to a
total of eighty-seven nonths inprisonnment foll owed by five years of
supervi sed rel ease, and was ordered to pay $360, 689 in restitution.
| snoila was sentenced to a total of sixty nonths inprisonnment

foll owed by three years of supervised rel ease, and was ordered to

! District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



pay $111,008 in restitution. On appeal, the Appellants raise
multiple points of error. W affirmthe convictions and sentences
of Debowal e and Ismoila. W reverse the conviction of Lawanson on
Count 11, affirmon all other counts, vacate her sentence on Count
11, affirm her sentence on all other counts and render.
BACKGROUND

The Appellants defrauded various banks and credit card
conpani es by processing hundreds of fraudul ent charges on stolen
credit cards to obtain cash. They posed as |egitinmate business
owners, which allowed themto obtain the electronic nmachinery by
whi ch they processed fal se charges to the stolen credit cards.

Before describing the details of the Appellants’ schene, a
review of the nmechanics of a typical credit card transaction is
hel pful . The primary victinms of the conspiracy are known as
i ssui ng banks. [Issuing banks are nenbers of VISA and Master Card,
not-for-profit associations of nenber banks that operate a
wor | dwi de conmruni cati on systemfor financial transfers using credit
cards. | ssuing banks issue credit cards to consuners, enabling
those consuners to make credit-card purchases at participating
busi nesses. To accept credit cards, businesses nust open an
account with a nerchant bank. Merchant banks, |ike issuing banks,
are nmenbers of VISA and MasterCard, but nerchant banks have
accounts wi th businesses, not consuners. Once a business is
el ectronically connected with a nerchant bank, it can accept a
consuner’s credit card by processing the credit card through a

point-of-sale termnal provided to it by the nerchant bank. |f the



merchant bank approves the sale, it imediately credits the
busi ness for the anmount of the consuner’s purchase. The nerchant
bank then transmts the information regarding the sale to VISA or
MasterCard, who in turn forward the information to the bank that
issued the card to the consuner who nade the purchase. If the
i ssui ng bank approves the sale, it notifies VISA or MasterCard and
then pays the nerchant bank at the end of the business day. The
i ssuing bank carries the debt until the cardhol der pays the bill.

The Appel |l ants opened approximately ten sham busi nesses and
applied for nmerchant accounts for those businesses wth Condata
Corporation, Wstern Union, D scover Card, and First Interstate
Bank of South Dakot a. The Appellants used these businesses to
defraud the banks and credit card conpanies in two different ways.

I n one net hod, the Appel lants applied for nerchant credit card
accounts for their sham businesses. At these businesses, the
Appel l ants processed stolen credit cards in sham transactions in
exchange for nonexistent nerchandi se. After these charges were
relayed to the nerchant banks, those banks then deposited the
anount of each charge directly into the Appellants’ bank accounts,
and the Appellants w thdrew the funds.?2

The Appel lants al so set up sham check-cashi ng busi nesses for

2 The Appellants conducted nost of their business through
First Interstate Bank of South Dakota, a nerchant credit card
issuer. First Interstate enployed a conpany naned Cherry Paynent
Systens that signed up nerchants for them Chidi Amaeful e, non-
appeal i ng co-defendant, was a sal esman for Cherry Paynents, and as
part of his job, he certified that Appellants owned |egitinate
busi nesses, thus enabling themto get MasterCard and VI SA ner chant
accounts. The Appellants al so defrauded D scover Card, a conpany
that is both a nerchant and issuing bank.
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whi ch they obtained accounts with Condata and Western Union. At
t hese busi nesses, the Appellants used the stolen credit cards to
purchase “Contheks” issued by Condata Corporation or “Flash Cash”
checks i ssued by Western Union. The Appellants then deposited the
Contheks into their business bank accounts or had Wstern Union
deposit the anmount of the Flash Cash checks into these accounts,
and |ater withdrew the funds.

The issuing conpanies becane aware of the fraudul ent
transacti ons when the holders of the stolen cards conpl ai ned that
they had not nmade the charges listed on their respective bills.
The schene i nvol ved approxi mately 270 cardhol ders and 44 different
i ssui ng banks. Charges of $539, 135 were nmade on these credit cards
at the Appellants’ businesses, all but $16,350 of which were
confirmed to be fraudul ent.

The Governnent presented the testinony of five credit
cardhol ders, and representatives fromCondata, Western Union, First
Interstate, D scover, MasterCard, and four issuing banks. I n
addition, the prosecution introduced records of 44 issuing banks
that reflected account information of 270 cardhol ders. There was
also testinony from the enployees of the banks into which the
Appel l ants deposited the proceeds from their conspiracy and the
owners of property on which the fraudul ent busi nesses were | ocat ed.
I n additi on, Special Agent Judy Sly testified as to the details of
her investigation, and the Governnent introduced evidence seized
during the execution of a search warrant at one of the businesses.

Finally, the Governnent produced the testinony of Taiwo Oyewuwo,



a. k.a. Adetoye Falusi, a nenber of the conspiracy who pled guilty
and agreed to testify for the Governnent.
ANALYSI S
SUFFI Cl ENCY OF THE EVI DENCE

Lawanson first asserts that the evidence was insufficient to
sustain her convictions. She was convicted on all counts
enconpassi ng four different of fenses: conspiracy (count 1); aiding
and abetting wire fraud (counts 2-9); aiding and abetting noney
| aundering (counts 10-15); and aiding and abetting the use of
unaut hori zed access devices (count 16). The Governnent concedes
that the evidence was i nsufficient to support Lawanson’ s convi ction
on count 11, and thus we reverse her conviction and vacate her
sentence on that count. On all other counts the evidence was
sufficient.

A. St andard of Revi ew

We review the sufficiency of the evidence in “the |Iight nost
favorable to the verdict, accepting all credibility choices and

reasonabl e i nferences made by the jury.” United States v. MCord,

33 F.3d 1434, 1439 (5th Gr. 1994) (internal quotations omtted),

cert. denied, 115 S. C. 2558 (1995). A conviction nust therefore
be upheld if a rational jury could have found that the prosecution
proved the essential elenents of the crinme charged beyond a

reasonabl e doubt. | d. I t is not necessary that the evidence
exclude every reasonable hypothesis of innocence or be wholly
i nconsistent with every conclusion except that of guilt.’” | d.

(quoting United States v. Bell, 678 F.2d 547, 549 (5th Cr. 1982),




aff’d, 462 U S. 356 (1983)). This standard of reviewis the sane
regardl ess whether the evidence is direct or circunstantial.

United States v. Cardenas, 9 F.3d 1139, 1156 (5th G r. 1993), cert.

denied, 114 S. . 2150 (1994).

B. Di scussi on

Lawanson concedes that there was sufficient evidence for a
reasonable jury to find a conspiracy and that wire fraud, noney
| aundering, and use of unauthorized access devices occurred. She
asserts, however, that the CGovernnent failed to prove that she
know ngly participated in the fraudul ent schene.

1. The El ements of Each O f ense

To satisfy the intent requirenent of conspiracy, the
Gover nnent nust show that Lawanson knew of the conspiracy and

voluntarily joined it, United States v. Chaney, 964 F.2d 437, 449

(5th Gr. 1992), and that Lawanson had the requisite intent to

commt the wunderlying substantive offenses. United States V.

Buf ord, 889 F.2d 1406, 1409 n.5 (5th Gr 1989). Because the
Gover nnent proceeded under the theory that Lawanson aided and
abetted the substantive violations, it is not necessary to prove
t hat Lawanson herself conpl eted each specific act charged in the
i ndi ct nent . The Governnent nust prove, however, that she
associated with the crimnal venture such that she had the sane

crimnal intent as the principal. See United States v. Miurray, 988

F.2d 518, 522 (5th Gr. 1993). “To aid and abet sinply neans to
assist the perpetrator of a crinme while sharing the requisite

crimnal intent.” United States v. Jaramllo, 42 F.3d 920, 923




(5th Gr.), cert. denied, 115 S. C. 2014 (1995).

The intent necessary for wire fraud is the specific intent to
defraud or deceive, although proof of such intent can arise “hy
inference fromall of the facts and circunstances surroundi ng the

transactions.” United States v. Keller, 14 F.3d 1051, 1056 (5th

Cir. 1994) (internal quotations omtted). To convict Lawanson of
money | aundering, the Governnment nust prove either that she
intended to pronote the carrying on of an unlawful activity or knew
that the transaction was designed to conceal the proceeds of an

unlawful activity. United States v. Garza, 42 F.3d 251, 253 (5th

Cr. 1994), cert. denied, 115 S. C. 2263 (1995). Finally, to

convi ct for use of unauthorized access devi ces, the Governnent nust
prove that Lawanson acted knowi ngly and with the intent to defraud,
al t hough  proof of such intent may be established wth

circunstanti al evidence. United States v. Goodchild, 25 F.3d 55,

59-60 (1st Cir. 1995).
2. The Evidence

Lawanson essentially makes two argunents. First, she contends
that, although her nanme and apparent signature appear on many of
t he docunents that the Governnent introduced into evidence, the
Governnent offered no proof that she had actually signed her nane
on the docunments. Second, Lawanson asserts that even if she did
participate in sone of the transactions described in the indictnent

as “overt acts,”® the Governnent still failed to prove that this

3Lawanson concedes that a reasonable jury could have found
that “sone” of the signatures were genuine.
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participation was sufficient to show that she had the requisite
know edge and intent required for conviction.

Lawanson points out that the Governnent did not undertake a
handwiting analysis of any of the signatures; that the limted
fingerprint analysis did not inculpate her; that no wtnesses saw
her sign any of the docunents; and that there was testinony that
her husband, Segun Debowal e, had used Lawanson’s nane as part of
the illegal schene. Lawanson contends that such evidence calls
into question whether she signed the docunents on which her nane
appears.

The evidence suggests otherw se. The Governnent introduced
two Texas driver’s licenses into evidence, one bearing the nane
Nuratu Ronke Lawanson and the other bearing the nane Abi odun K
Lawanson. Each of these |icenses contained a photograph and a
signature. A reasonable jury could conclude that both photos were
t hat of Lawanson* and that the signatures were her's as well. A
jury is entitled to draw its own conclusion as to the genui neness
of signatures by nmaking a conparison with an authentic signature.

United States v. Jenkins, 785 F.2d 1387, 1395 (9th Cr.), cert.

deni ed, 479 U. S. 855, 479 U. S. 889 (1986); United States v. Cashio,
420 F.2d 1132, 1135 (5th Cr. 1969), cert. denied, 397 U S. 1007

(1970); Fed. R Evid. 901(b)(3). In this case, the signature on
the driver’s licenses bearing Lawanson’s picture served as an

aut hentic signature, and by conpari son, a reasonable trier of fact

“Agent Judy Sly testified that both pictures depicted
Lawanson.



could determ ne that Lawanson’s signature on the other docunents
was genui ne.

The determ nation that Lawanson signed the various financi al
docunents is crucial to the jury' s finding of guilt because it is
her signature on many of the business records that connects her to
t he fraudul ent schenme. First, she filed assuned nane certificates
as the owner of Cheques Cashed, Designer’s Qutlet, and ADE Post al
Servi ces, three of the phony busi nesses used to further the schene.
Second, Lawanson applied for nerchant credit card accounts wth
First Interstate Bank of South Dakota for the businesses called
Checks Cashed and Designer’s Qutlet. Agai n, Checks Cashed and
Designer’s Qutl et were fake businesses, and First Interstate i s one
of the nerchant credit card issuers whose wre transfers to the
fake businesses forned the basis of four counts of wire fraud.
Thi rd, Lawanson opened bank accounts at First National Bank for ADE
Cheques Cashed and at Texas Capitol Bank for Designer’s Qutlet, two
of the banks about which the noney | aundering counts revolved. An
enpl oyee of Texas Capital Bank net Lawanson the day after she
attenpted to wire $7,000 to Nigeria and identified her in court as
the signatory on the Designer’s Qutlet account. Lawanson’ s
signature al so appears as maker on nmany Designer’s Qutlet checks
made payabl e to Segun Debowal e, Nuratu Lawanson, and Chi di Anaeful e
(all co-conspirators in this schene). Further, Lawanson’s
signature appears on the back of sone of these checks, indicating
that she tendered or cashed these checks. A reasonable jury could

find that these signatures on all of these docunents match those on
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the Texas driver’'s |icenses.

Lawanson questions the authenticity of the signatures because
a Western Union agent identified Segun Debowal e as Lawanson.
Lawanson argues that this evidence suggests that Debowal e signed
Lawanson’s nane on Western Union’s agreenent with ADE Cheques
Cashed (dba National Cash Express), and, by inplication, on other
docunents. But this evidence cuts both ways. The signature on the
two Western Uni on docunents does not appear to match t he signatures
on Lawanson’s driver’s |licenses and the other docunents discussed
above. A reasonable jury could therefore conclude, based upon the
eyewi tness identification of Debowale as Lawanson, that these
si gnatures bel onged to Debowal e. The jurors could also infer that
whil e the signature on the two Western Uni on docunents bel onged to
Debowal e, the ot her signatures bel onged to Lawanson. > Furt hernore,
there were signatures on other Western Uni on/ Nati onal Cash Express
docunents that did not match Debowal e’ s signature but did nmatch the
signatures from Lawanson's driver’'s licenses.®

The CGovernnent also introduced other evidence establishing

5l'n addition, Lawanson’s signature on a Bank One/ Nati onal Cash
Express docunent does not appear to nmatch those on her driver’s
| i censes. Nati onal Cash Express, however, is the business for
whi ch Debowal e was identified as signing Lawanson’s nane, giVving
rise to the inference that he signed these docunents and that thus
Lawanson signed the others.

The two signatures are quite distinctive. The signatures
that belong to Lawanson contain a curved “L” at the begi nning of
the nane Lawanson, while the signatures that belong to Debowal e
contain a sharp “L” at the beginning of the nane Lawanson.
Further, the “L” in Debowal e s signature of Lawanson’s nane al so
matches the “L” that is found in Debowal e s signature of his own
nane.

11



Lawanson’s guilt. The fact that Lawanson had two Texas driver’s
| i censes, bearing different nanmes and containing different personal
information, and operated the phony businesses using different
names, s circunstantial evidence of her unlawful intent.
Furthernore, an agent who conducted a surveillance of one of the
f ake busi nesses observed Lawanson there on three occasions. Each
of the businesses that Lawanson was directly tied to was involved
in processing the stolen credit cards.

Despite the foregoing evidence, Lawanson argues that the
Governnent failed to prove that she had the necessary intent to be
convicted of conspiracy and the other substantive charges. W
di sagree. Lawanson asserts that her conspiracy conviction nust be
reversed because the above evidence establishes that she was
“merely present” during the comm ssion of the illegal schene and
that the only evidence tying her to the conspiracy was based on her
marital relationship with Debowale. It is true that a show ng of
mere presence and association with those participating in a
conspiracy is insufficient to prove know edge of and participation

in crimnal activity, United States v. Jackson, 700 F.2d 181, 185

(5th Cr.), cert. denied, 464 U S 842 (1983), and that a

conspiracy cannot be proven solely by a famly relationship.

United States v. WIIlians-Hendricks, 805 F.2d 496, 503 (5th Gr

1986). That evi dence, however, establishes that Lawanson was nore
than nerely present during the conspiracy and that her role in the
illegal schenme was not limted to her marital relationship with

Debowal e. “[When inferences drawn fromthe existence of a famly

12



relationship or ‘nere knowi ng presence’ are conbined wth other
circunstantial evidence, there may be sufficient evidence to

support a conspiracy conviction.” WIIlians-Hendricks, 805 F. 2d at

503.

Lawanson’s assertion that the evidence was insufficient to
prove that she had the requisite intent to be convicted of the
substantive crines also lacks nerit. Regarding the wire fraud
counts, Lawanson herself applied for nerchant accounts with First
Interstate for two of the fake businesses and she filed assuned
name certificates for three of the shambusi nesses. The Gover nnent
al so introduced evidence of wre comunications: stolen or
fraudul ent credit cards were used to nmake purchases of nonexi stent
mer chandi se, Contheks, and Fl ash Cash checks at the businesses to
whi ch Lawanson was connected. This evidence is sufficient to allow
a reasonable jury to conclude that Lawanson participated in a
schenme to defraud and that she used wre communication in

furtherance of this schene. See United States v. Dula, 989 F.2d

772, 778 (5th Cir.), cert. denied, 114 S. C&. 172 (1993). Further,

a reasonable trier of fact could find that Lawanson acted with the
specific intent to defraud because unlawful intent to defraud may

be proven by circunstantial evidence. See United States v.

Aggarwal , 17 F.3d 737, 740 (5th Gr. 1994). The paper trail
connecti ng Lawanson to the phony businesses is sufficient to prove
her menbership in the schene to defraud, and once nenbership is
established, a knowing participant is Iliable for any wre

comuni cation that takes place in connection wth the schene.
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Dul a, 989 F.2d at 778.

The Governnent proved beyond a reasonabl e doubt that Lawanson
ai ded and abetted noney | aundering. Specifically, the Governnent
al | eged that by depositing the illegally-obtai ned Contheks into the
bank accounts of the fraudul ent busi nesses and w t hdraw ng funds
from these accounts, Lawanson intended to pronote an illegal
activity and designed to conceal the nature of these proceeds. See
Garza, 42 F.3d at 253. The Governnent nmay show either that
Lawanson know ngly designed to conceal the proceeds of an ill egal
activity or that she intended to pronote the carrying on of
unl awf ul activity. Id.; 18 U S. C § 1956(a)(1)(A) (i),
(a)(1)(B)(i). To establish that Lawanson designed to conceal the
proceeds of an illegal activity, the Governnent nust prove nore
than just innocent noney spending, although it is sufficient to
show that the transaction is part of a |larger schene designed to

conceal illegal proceeds. United States v. Wlley, 57 F.3d 1374,

1385-86 (5th Gir.), cert. denied, 116 S. . 675 (1995). Intent to

pronote the illegal activity can be established by show ng the

def endant used the illegal proceeds to pronote the unlawful schene

by presenting herself as a legitimte business owner. See United

States v. Alford, 999 F.2d 818, 824 (5th Cr. 1993). Lawanson

opened up two separate bank accounts for three of the phony
busi nesses; attenpted to wire $7,000 to Nigeria; signed many checks
payabl e to herself and co-conspirators; and owned businesses into
whose bank accounts the Contheks were deposited. This evidence is

sufficient to prove both that the bank transactions were part of a
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| arger schene designed to conceal the illegal activity and that
Lawanson pronoted the unl awful endeavor by presenting herself as a
| egiti mate busi ness owner. The nultiple transactions were part of
an overall schene designed to conceal the illegal proceeds in that
the proceeds generated by one phony business run by one co-
conspirator were often deposited in the bank account of another
sham busi ness owned by a different co-conspirator. |In addition, by
depositing the Contheks into the bank accounts, Lawanson gave the
appearance that she was operating a legitimte business by
accepting Contheks in exchange for nerchandise, when in reality
t here was no purchase of goods and only a deposit of illegal funds.
In fact, the entire schene was prem sed on the fraud that Lawanson
and her co-conspirators were operating legitimte businesses,
because this influenced the banks and nerchant credit card
conpanies to do business with the conspirators.

Finally, the evidence is sufficient to convict Lawanson of
ai di ng and abetting the use of unauthorized access devices. Stolen
credit cards are one type of unauthorized access device, 18 U S. C

8§ 1029(e)(1), (e)(3); United States v. Jacobowtz, 877 F.2d 162,

165 (2d Cr.), cert. denied, 493 U S 866 (1989), and the

Gover nnment produced anple evidence that stolen credit cards were
used at the sham busi nesses. Proof that Lawanson hersel f used the
specific credit cards described in the indictnent is not necessary
because the CGovernnent proceeded under the theory that Lawanson
aided and abetted in the use of stolen credit cards. The

Governnment was sinply required to prove that Lawanson becane
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associated with, participated in, and in sone way acted to further

the use of the stolen credit cards. See United States v. Chavez,

947 F.2d 742, 746 (5th Gr. 1991). Although the Governnent nust
prove that Lawanson acted with the intent to defraud, such intent
may be proven by circunstantial evidence. Goodchild, 25 F.3d at
60. The extensive paper trail tying Lawanson to the phony

busi nesses satisfies all of the necessary elenents. See Chavez,

947 F.2d at 746 (noting that the sanme evidence wll typically
support both a conspiracy and an aiding and abetting conviction).
1. ADM SSI ON OF BANK RECORDS

The CGovernnment offered and the court admtted records from44
banks regarding 270 credit card custoners containing, anong ot her
t hi ngs, custoners’ statenents that their credit cards were stolen.
The records were introduced through fraud i nvestigators from Chase
Manhattan Bank, Discover, AT&T Universal, G tibank, and MBNA
Anmerican National Association (five of the issuing banks).

All three Appellants argue that the district court erred by
admtting these docunents, because they contained hearsay, and in
sone instances, double hearsay, and therefore violated their Sixth
Amendnent right to confront w tnesses. W review a district

court’s evidentiary rulings for abuse of discretion. United States

v. Mdody, 903 F.2d 321, 326 (5th Gr. 1990). Confrontation C ause

errors are subject to harnl ess-error analysis. Del aware v. Van

Arsdall, 475 U. S. 673, 680-82 (1986); United States v. Stewart, 93

F.3d 189, 194 (5th Gr. 1996). W see no abuse of discretion.

There were essentially two types of records in which the
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hearsay statenents appeared.’ First, the Governnent introduced
letters and affidavits from the cardholders stating that their
cards had been lost, stolen, or not received, and that their
account bills contained unauthorized charges. Typical ly, these
affidavits were standard forns sent by the credit card issuers to
t he cardhol ders, who in turn filled out the affidavits and returned
them to the issuing banks. In sone cases, the cardhol ders
thensel ves wote letters to the issuing banks stating that their
bills contai ned unaut hori zed charges. Along with the affidavit or
letter, sone cardholders also returned a copy of their bill on
whi ch they marked the fraudul ent charges.

Second, the Governnent introduced conputerized printouts
generated by the issuing banks. These printouts were essentially
reports of phone calls nmade by cardholders to bank personnel in
whi ch the cardholders infornmed the bank that their credit cards
were |ost, stolen, or had never been received. The cardhol ders
relayed this information orally to the bank personnel, who in turn
entered the statenents directly into the bank’s conputer.

The Appellants objected to the adm ssibility of these records
as hearsay. The cardholders’ affidavits and letters are hearsay
because they contain the out-of-court statenents of the credit
cardhol ders. The conputer records containing the oral statenents
are doubl e hearsay. The first level of hearsay is the oral

statenents nmade by the cardholders to the bank personnel. The

The parties agree that the statenents at issue are hearsay;
t hey di sagree as to whether they are adm ssi bl e under exceptions to
the hearsay rule.

17



second | evel of hearsay consists of the bank records thensel ves
that were created when the bank enployees recorded the oral
statenments of the cardhol ders. The district court admtted the
records under the business records exception, Fed. R Evid. 803(6),
and, to the extent that such records contai ned doubl e hearsay, the
“catch-all” or “residual” exceptions, Fed. R Evid. 803(24) and
Fed. R Evid. 804(b)(5). The district court admtted the docunents
only after hearing testinony concerning themfromfive cardhol ders
and five bank custodi ans.

Read literally, the Confrontation C ause could bar the use of
all out-of-court statenents in a crimnal case when the decl arant
i s unavail abl e, but the Suprene Court has rejected such an extrene

interpretation of the Clause. |daho v. Wight, 497 U S. 805, 814

(1990); Sherman v. Scott, 62 F.3d 136, 140 (5th Cr. 1995), cert.

denied, 116 S. C. 816, 116 S. C. 1279 (1996). In Chio V.
Roberts, the Court noted that “when a hearsay declarant is not
present for cross-examnation at trial, the Confrontation Cl ause
normal Iy requires a showi ng that he i s unavail able. Even then, his

statenent is admssible only if it bears adequate ‘indicia of

reliability.”” OChio v. Roberts, 448 U. S. 56, 66 (1980). The Court
|ater “clarified the scope of Roberts,” noting that the case
“stands for the proposition that wunavailability analysis is a
necessary part of the Confrontation Cause inquiry only when the
chal | enged out-of-court statenents were nade in the course of a

judicial proceeding.” Wiite v. Illinois, 502 U S. 346, 354 (1992);

accord Sherman, 62 F.3d at 140.
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Hence the relevant inquiry in this case is whether the
evidence bears adequate indicia of reliability. Evi dence is
considered reliable if it falls within a firmy rooted hearsay
exception or is otherw se supported by a show ng of particul arized
guarantees of trustworthiness. Roberts, 448 U. S. at 66; United

States v. Flores, 985 F.2d 770, 775 (5th Gr. 1993). The business

records exception is a firmy rooted hearsay exception. United

States v. Norton, 867 F.2d 1354, 1363 (11th Cr.), cert. denied,

491 U.S. 907, 493 U. S 871 (1989). Resi dual or catch-al
exceptions generally are not. Wight, 497 U S. at 817. Therefore,
if the records are adm ssi bl e under the busi ness records excepti on,
no violation of the Confrontation C ause occurred. |[|f, however,
the records are adm ssi bl e under the resi dual exceptions, they nust
be supported by particularized guarantees of trustworthiness to
avoi d of fending the Confrontation Cl ause.

A. The Busi ness Record Exception

The Appellants challenge the admssibility of the records
under the business records exception on the ground that the
cardhol ders were not acting in the regular course of business when
they made the oral statenents to the bank enpl oyees and supplied
the affidavits or letters to the issuing banks. W agree with the
Appel l ants that neither the cardhol ders’ oral statenents nor their
witten affidavits and letters fall within the business records
exception, Fed. R Evid. 803(6). The business records exception
does, however, enconpass one |evel of hearsay: the bank records

t hensel ves and the conputer recordation by bank personnel of the
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oral statenents of the cardhol ders.

The cardhol ders statenents do not qualify as busi ness records
of the cardhol ders because t he busi ness records exception “applies
only if the person who nakes the statenent ‘is hinself acting in

the regular course of business.’”” Rock v. Huffco Gas & G| Co.

Inc., 922 F.2d 272, 279 (5th Cr. 1991) (quoting Florida Cana

| ndustries, Inc. v. Ranbo, 537 F.2d 200, 202 (5th Gr. 1976)). As

the Appellants correctly point out, it is not the regular course of
busi ness for credit cardholders to fill out affidavits or otherw se
give information to their banks regarding stolen credit cards. See

United States v. Davis, 571 F.2d 1354, 1359 (5th GCr. 1978).

Second, the statenents are not adni ssi bl e as busi ness records
of the issuing banks because of the doubl e hearsay invol ved.

Doubl e hearsay exists when a business record is prepared by
one enployee frominformation supplied by another enployee.
| f both the source and the recorder of the information, as
well as every other participant in the chain producing the
record, are acting in the regular course of business, the
mul tiple hearsay is excused by Rule 803(6). However, if the
source of the information is an outsider, Rule 803(6) does
not, by itself, permt the adm ssion of the business record.
The outsider’s statenent nust fall wthin another hearsay
exception to be adm ssible because it does not have the
presunption of accuracy that statenents made during the
regul ar course of business have.

United States v. Baker, 693 F.2d 183, 188 (D.C. Gr. 1982) (citing

United States v. Davis, 571 F.2d 1354 (5th Gr. 1978)). In the

present case, the cardhol ders--outsiders to the conpanies that
generated the docunents--were the sources of the information
contained in the records. So although Fed. R Evid. 803(6)
provides an exception for one level of hearsay--that of the
docunents thenselves created by the enployee who recorded the
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cardhol der statenments--the sources of the information contained in
the records were the cardholders, and their statenents nust fall
wi t hi n anot her hearsay exception to be adm ssible.® See Baker, 693
F.2d at 188.

The Governnent cites many cases that affirm the adm ssion
under the business records exception, of a conpany’s business
records containing statenments provi ded by outsiders. These cases,
however, all involve situations in which the doubl e hearsay probl em
was satisfied either by the use of multiple hearsay exceptions or
because t he out si der who provided the statenents was al so acting in

the regular course of business. See, e.qg., United States v.

Goodchild, 25 F.3d 55, 60 (1st Gr. 1994).

B. The Residual Exceptions

Al t hough the statenents of the cardholders do not qualify as
busi ness records, both the witten affidavits and the oral
statenents nade to the bank personnel are adm ssible under the
resi dual exceptions to the hearsay rule, Fed. R Evid. 803(24) and
803(b) (5). The residual exceptions authorize the adm ssion of
hear say statenents havi ng “circunstanti al guar ant ees of

trustworthiness” equivalent to those of the other enunerated

8The record shows that the docunents thensel ves satisfy the
requi renents of Fed. R Evid. 803(6). For exanple, Maureen Lentz,
a fraud investigator with AT&T Universal Card, testified that an
AT&T enployee would take a report over the telephone from a
cardhol der and enter that information into the conputer, that the
conputer records are records that “AT&T Uni versal would keep in the
normal course of business,” that they are “records that AT&T
Universal would rely on in the regular course of business,” and
that the “records contain information that were nade at or near the
time of the events depicted therein by a person with know edge.”

21



hear say exceptions, as long as the trial court determ nes that the
statenents are sufficiently material, probative, and in the
interests of justice. Fed. R Evid. 803(24), 804(b)(5).

To satisfy the dictates of the Confrontation C ause, the
evidence nust be sufficiently reliable, that is, it nust be
supported by a showing of particul ari zed guarantees of
trustworthiness. Roberts, 448 U S. at 66. These particul arized
guarantees of trustworthiness nust be drawn fromthe totality of
the circunstances surroundi ng t he maki ng of the statenent, but they
cannot stemfromother corroborating evidence. Wight, 497 U S. at
820-22; Scott, 62 F.3d at 140 & n.2. Although the Suprene Court’s
| anguage in its decisions interpreting the Confrontation C ause
regarding trustworthiness and reliability appears simlar to the
requi renents set forth in the residual hearsay exceptions, we note
that the two inquiries are not identical and that evidence
adm ssi ble under the residual exceptions may still violate the

Confrontation C ause. Wight, 497 U S. at 814; United States v.

Shaw, 69 F.3d 1249, 1253 (4th Cr. 1995).

The witten affidavits of the cardholders and the oral
statenents nmade by the cardholders to the banks exhibit a high
degree of reliability such that adm ssion does not offend the
Confrontation Cl ause. The Appellants inpugn the reliability of the
cardhol ders’ statenents on the grounds that the statenents are
sel f-serving because the cardhol ders, by inform ng the banks that
t hey had not nmade specific charges, were able to avoid paying for

t hose charges. The record, however, suggests otherwi se. A fraud
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investigator at Citibank with 22 years of experience testified that
he had participated in over 1000 fraud investigations and that he
coul d renenber only three or four instances in which the cardhol der
was | ying about not naking the charges. In addition, the record
shows that issuing banks have an incentive to ensure the veracity
of the cardhol ders’ clains of fraud because |oss due to fraud is
borne by the issuing banks. W thus believe that the affidavits of
t he cardhol ders and the oral statenents nmade to the bank personnel
exhibit a degree of reliability simlar to that of the statenents

judged adm ssible in United States v. Simons, 773 F.2d 1455, 1460

(4th Cr. 1985) (holding that the adm ssion, under Rul e 803(24), of
an ATF gun certification formthat had been filled out and signed
by a weapon manufacturer did not violate the Confrontation C ause
because the formwas highly reliable).

In addition, the trustworthiness of the statenments at issueis
so clear fromthe surroundi ng circunstances that cross-exam nation
of the 265 non-testifying cardhol ders woul d be of marginal utility.
See Wight, 497 U. S. at 820, Shaw, 69 F.3d at 1253. 1In this case,
the trial court delayed ruling on the adm ssibility of the hearsay
statenents until after the Governnent had presented the testinony
of five of the cardhol ders whose statenents are at issue. The
Appel  ants’ cross-exam nation of these witnesses was mninmal, and
they did not make an issue of whether these wtnesses were being
unt rut hf ul . Finally, none of the Defendants in closing argunent
attacked the credibility of the cardholders; the crux of the

def ense was not whether the cards had been stolen. We thus
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conclude that there was sufficient indicia of reliability
supporting the out-of-court statenents by the credit cardhol ders
such that adm ssion of these statenents under the residual
exceptions to the hearsay rule does not violate the Appellants’
Si xth Amendnent right to confront w tnesses.

I11. CONDI TI ON OF SUPERVI SED RELEASE

Debowal e asserts that his Fourth and Fifth Amendnent rights
were violated by a condition of his supervised release that
requires him “to provide the probation officer access to any
requested financial information.” W disagree.

Title 18 U.S.C. 8§ 3583(d) allows the district court to order
any condition of supervised release that “it considers to be
appropriate,” so long as that condition:

(1) isreasonably related to the factors set forth in section

3553(a) (1), (a)(2)(B), (a)(2)(C, and (a)(2)(D); _

(2) involves no greater deprivation of |liberty than is

reasonably necessary for the purposes set forth in section

3553(a)(2)(B), (a)(2)(C), and (a)(2)(D; and

(3) isconsistent with any pertinent policy statenents i ssued

by the Sentencing Comm ssion pursuant to 28 U S.C. 994(a).
18 U.S.C. § 3583(d).

The Sentencing Comm ssion policy statenments specifically
contenplate a condition of supervised release such as the one
inposed in this case. Section 5Bl.4(b)(18) provides:

| f the court inposes an order of restitution, forfeiture, or

notice to victins, or orders the defendant to pay a fine, it

is recoomended that the court inpose a condition requiringthe

defendant to provide the probation officer access to any
requested financial information.

US S G 8§ 5B1.4(b)(18) (enphasis added). The district court
ordered Debowal e to pay restitution of $380,689.23. The court’s
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requi renent that he provide access to any requested financial
information is thus not only “consistent with,” but is identical
to, the policy statenent pronul gated by the Sent enci ng Conm ssi on.
| V. THE SENTENCI NG CHALLENGES

W review the district court’s application and |egal

interpretation of the sentencing guidelines de novo, United States

v. Domno, 62 F.3d 716, 719 (5th Cr. 1995), and its findings of
fact for clear error. United States v. Hooker, 997 F.2d 67, 75

(5th Gir. 1993).

A. Leadership Rol e

Debowal e and Isnmoila contend that the district court erred by
increasing their base offense levels by four levels for being
| eaders or organizers pursuant to U S.S.G § 3Bl.1(a). Debowale
mai ntai ns that the evidence is insufficient to show that he was a
| eader or organi zer, and I snoil a asserts that the evi dence does not
show t hat the schene i nvolved five or nore participants. W review

for clear error. United States v. Gonzalez, 76 F.3d 1339, 1345

(5th Gr. 1996); United States v. Valencia, 44 F.3d 269, 272 (5th

Cr. 1995). Afinding is not clearly erroneous if it is plausible
in light of the entire record. Val encia, 44 F.3d at 272. The
district court’s finding that Debowal e and I snoila were | eaders or
organi zers under 8 3Bl1.1 was not clearly erroneous, and thus we
affirm

To apply 8 3Bl1.1(a), a court nust find that the defendant was
the l|eader or organizer of a crimnal activity, and that the

crimnal activity involved five or nore participants. A
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defendant’s role in a crimnal activity for the purposes of § 3Bl1.1
can be deduced inferentially fromthe available facts. Gonzalez,
76 F.3d at 1345.

The Presentence I nvestigation Report (“PSR’) establishes that
Debowal e was a | eader or organi zer of the crimnal activity. See
Gonzal ez, 76 F. 3d at 1346 (“Because the PSR has sufficient indicia
of reliability to support its probable accuracy, it my be
considered as evidence by the trial court at sentencing.”). The
PSR i ndi cated that Debowal e was the | eader and organi zer of over
five individuals who used the phony businesses to process fal se
charges to stolen credit cards. The evidence showed that Debowal e
| eased the premi ses located at 9914 South Gessner and 5905 South
CGessner in Houston, the places of business of seven of the
fraudul ent busi nesses. Debowal e hinself owned nmany of the
busi nesses, and split the proceeds received fromthe stolen cards
on a 50/50 basis wth the possessor of the stolen cards. The PSR
al so i ndi cates that Debowal e had Nuratu Lawanson and Evel yn A ubi yi
working directly under him as he instructed themto deposit noney
into different bank accounts to conceal the schene. Furt her
evi dence showed that Debowal e often used Lawanson’s nane when
dealing with a conpany that he defrauded. As part of the crim nal
activity, Debowale also worked wth Emmanuel Obajuluwa, a co-
possessor of Nationw de Check Cashing, and Busari Danian, who
oper at ed Vant age Conputers, two of the front busi nesses involved in
the conspiracy. Debowal e used the services of Chidi Amaeful e, who,

as an enployee of Cherry Paynent Systens, represented to First
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Interstate Bank that Debowal e’ s fraudul ent busi nesses were
| egitimate.
Ismoila’ s claimthat the schene did not i nvolve at | east five

individuals is simlarly without nerit. Herelies on United States

v. Barbontin, which held that a m nimumof five participants nust

be involved in the precise transaction underlying the conviction.

907 F.2d 1494, 1497-98 (5th Cr. 1990) (referring to such
individuals as “transactional participants”). Specifically,
| snoila contends that individuals identified by Taiwo Oyewuwo, a
co-conspirator who testified for the Governnent, did not rise to

the | evel of transactional participants. Oyewuwo testified that he

observed three N gerians known only as “Charlie,” “Wale,” and
“Stone,” present fraudulent credit cards to I|snoila. | snoi | a
contends that because these three people were not linked to any

precise credit card transaction, they are not transactional
partici pants under Barbontin.

Since Barbontin, however, decisions by this Court based upon
revisions to the Sentencing Cuidelines have nore broadly defined
what constitutes a transaction. The introductory commentary to
Chapter Three, Part B of the Sentencing Cuidelines, effective
Novenber 1, 1990, provides:

The determ nation of a defendant’s role in the offense is to

be made on the basis of all conduct within the scope of §

1B1. 3 (Rel evant Conduct), i.e., all conduct included under §

1B1.3(a)(1)-(4), and not solely on the basis of elenents and
acts cited in the count of conviction.

US S G 8 3Bl.1introductory comment (enphasis added). This Court

has held that a transaction is thus defined not by the contours of
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t he of fense charged, but by the paraneters of the underlying schene

itself. United States v. Mr, 919 F.2d 940, 945 (5th Cr. 1990).

Based on this definition of transaction, “Charlie,” “Wale,”
and “Stone” qualify as transactional participants under § 3Bl1. 1.
While the three individuals may not have been tied to any of the
counts on which Isnoila was convicted, they were participants in
the underlying schene itself. See Mr, 919 F.2d at 945. And
al though there is no direct evidence that “Charlie,” “Wale,” and
“Stone” took orders fromlIsnoila, this can be inferred from the

avail abl e evi dence. See Gonzal ez, 76 F.3d at 1345.

Oyewuwo al so identified other individuals who participated in
the conspiracy under Isnoila s | eadership. Oyewuwo testified that
Isnoila instructed himto set up a business known as Atom Auto &
Repair, for the purpose of accepting fraudulent credit cards. He
al so stated that Isnoila arranged for G ace Eyi kogbe, a fugitive at
time of trial, to open bank accounts for Main Check Cashi ng, one of
the businesses that processed fraudulent credit cards. Such
testinony establishes that Ismila was in fact a |eader or
organizer of a crimnal activity that involved five or nore
participants.?®

B. | nt ended Loss Versus Actual Loss

| snoila argues that in assessing his offense |evel under

l'snoila also clains that reliance on Oyewuwo’ s testinony is
an abuse of discretion because such testinony 1is false,
uncorroborated, and unreliable for the purposes of § 3B1.1. This
assertion is wthout basis in fact and it was not clear error for
the district judge to rely on Oyewuwo’ s testinony. See Gonzal ez,
76 F.3d at 1345.
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USSG 8 2F1.1, the district court erred by holding him
accountable for intended |oss instead of actual loss. W affirm

In the PSR, the probation officer reconmmended a seven-| evel
increase for Isnpbila s specific offense characteristics under
USSG 8 2F1.1(b)(1)(H), based on a loss of $146, 245. The
Governnent objected to this calculation, asserting that the
probation officer failed to include the intended loss in its |oss
cal culation. The intended | oss consisted of credit card charges of
$85, 203 and $6, 200 that were attenpted at Atom Auto and Mai n Check
Cashing--charges that the credit card conpanies declined to
process. Wth the inclusion of the attenpted charges, the total
| oss anobunt is $237,648, resulting in an eight-level increase,
under 8§ 2F1.1(b)(1)(i).?*® At the sentencing hearing, Ismoila
objected to the Governnent’s objection to the PSR

Loss determ nations are reviewed for clear error; as long as
the determnation is plausible in light of the record as a whol e,

clear error does not exist. United States v. Sowels, 998 F. 2d 249,

251 (5th Gir. 1993), cert. denied, 114 S. C. 1076 (1994). In

addition, the loss “‘need not be determned wth precision. The
court need only nake a reasonable estimte of the |oss, given the

available infornmation.”” United States v. Chappell, 6 F.3d 1095,

©'n arriving at its figures, the Governnent did not include
all of the attenpted charges on each specific card, only the
hi ghest one. Often, participants in this schenme would process a
credit card through the point-of-sale termnal, only to have that
fraudul ent sale be rejected. The participant would then use that
sanme card, but with a |l esser dollar anount. The Governnent asserts
that in its calculations, it used only the highest attenpt per
credit card, and not every failed attenpt.
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1101 (5th Cr. 1993) (quoting U S S G 8§ 2F1.1 cnt. 8), cert.
denied, 114 S. . 1232, 114 S. C. 1235 (1994). Further, comment
7 to 8 2F1.1 states that “if an intended |oss that the defendant
was attenpting to inflict can be determned, this figure will be
used if it is greater than the actual loss.” US S. G § 2F1.1 cnt.

7: see also Chappell, 6 F.3d at 1101. The Government was able to

determne the intended |oss, which was greater than the actua
| oss, and therefore the district court’s sentencing determ nation
based on the attenpted | oss was correct.

Isnoila relies on Sowels for the proposition that intended
| oss calculation for stolen credit cards is determned by the
maxi mum avail able credit limt on each card because that is the
anmount of loss for which the cardholder is at risk. Sowels, 998
F.2d 251-52. Isnoila contends that the charges were declined
because they were in excess of the credit card limt, and thus the

cardhol der was not exposed to such a large loss. See also United

States v. Wnbish, 980 F.2d 312, 315 (5th Gr. 1992) (cal cul ating

the | oss val ue of stolen and forged checks as the entire face val ue
of those checks, and not the actual anmount obtai ned, because the
defendant put his victins at risk for the whole anmount of the

check), cert. denied, 113 S. C. 2365 (1993).

Sowel s, however, actually holds that available credit limt
can be used as a neasure of | oss when the credit cards were stol en

but not used. See Sowels, 998 F.2d at 252 (“[T]his case is unique

because it invol ves an unconpl eted offense.”). By basing its |oss

calculation on the available credit |limt, the Sowels Court
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satisfied the dictates of comment 7 to § 2F1.1, which states that
intended loss will be used if it can be determ ned. Avai | abl e
credit is sinply one way of determ ning intended |oss. In this
case, however, Isnoila actually attenpted to nmake charges with the
credit cards, and using the dollar anounts of the attenpted charges
i's nore accurate than using maxi numavail able credit in determ ning

the loss that Isnmbila intended to inflict. Cf. Chappell, 6 F. 3d at

1101 (determning the intended | oss of fifty-one bl ank checks to be
the average of the value of the checks actually recovered). The
fact that the victins were not at risk for the charges above their
credit limt is not dispositive. The intent of Isnobila is
critical, however, as the plain | anguage of comment 7 nmakes cl ear.
He intended his victins to suffer |osses equal to a total of
$237,648. He should not be rewarded because some of the charges

were over the available credit limt. See United States V.

Robi nson, 94 F. 3d 1325, 1328 (9th Cr. 1996) (stating that “8 2F1.1
does not require the loss the defendant intended to inflict be

realistically possible”); cf. United States v. Brown, 7 F.3d 1155,

1159 (5th Gr. 1993) (finding that intended |oss included two
$2,000 checks that the defendant did not cash due to police
vi gi | ance because defendant “shoul d not be rewarded sinply because
| aw enforcenent officials thwarted his plans”). The district
court’s inclusion of intended | oss was not error.

C. bstruction of Justice and Upward Departure

The district court increased Isnoila’s total offense | evel by

four levels--two for obstruction of justice under 8§ 3ClL.1 and two
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by upward departure under 8§ 5K2. 0--because |Isnoila and his wfe hid
a co-defendant, G ace Eyi kogbe, during trial and because Isnoila
advi sed Eyi kogbe to flee. | snoila asserts that the evidence is
insufficient to support the two-level obstruction of justice
enhancenent, and departing upward by two additional |evels was
error, because his conduct was not substantially in excess of that
which is ordinarily involved in the offense and because the
Cui del i nes already take such conduct into account. W disagree.

1. bstruction of Justice

We review for clear error. United States v. Storm 36 F.3d

1289, 1295 (5th Gr. 1994), cert. denied, 115 S. C. 1798 (1995).

The CGovernnent presented evidence that Isnoila and his wfe,
Tayo Ismail, hid Gace Eyi kogbe at their honme while Isnbila was in
jail during the trial. After the trial, FBI agents found Eyi kogbe
and Ismail hiding in the attic of Isnoila s house, and Ismail was
subsequently charged with harboring a fugitive. As part of Tayo
Ismai |’ s plea agreenent, the Governnent questioned her under oath
and presented this testinony at Isnpbila s sentencing hearing.
Ismail testified that when Isnoila called her at hone fromjail,
she told himthat Eyi kogbe was present at Isnoila’s hone. | snai
further stated that Isnoila told her to place Eyi kogbe into a not el
because he could be crimnally charged for having Eyi kogbe at his
house. Ismail’s testinony was bolstered by telephone records
produced by the Governnent confirmng that Isnoila had indeed
called hone while he was in jail. I snmoila contends that it is

hardly unusual for a person who is jailed to call honme and that his
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wfe s testinony does not establish that he obstructed justice,
only that he knew that Eyi kogbe was present at his hone.

The district court properly enhanced Isnoila’ s sentence. The
PSR concl uded, and the evidence at the sentencing hearing shows,
that Isnoila knewthat his co-defendant, a fugitive, was present in
his honme during the trial. This evidence is certainly enough to
support a two-1|evel enhancenent for obstruction of justice.

2. Upwar d Departure

In addition to the two-|evel enhancenent pursuant to 8§ 3Cl.1
the sentencing court departed upward an additional two |evels
pursuant to U S.S. G 88 5K2.0 and 5K2. 2. “We enpl oy an abuse of
di scretion standard when review ng the process used by the trial

court in sentencing.” United States v. Wlie, 919 F.2d 969, 980

(5th Gr. 1990). W review a district court’s decision to depart
fromthe guidelines for abuse of discretion, and such a departure
wll be upheld if the district court provided acceptable reasons
for the departure and if the extent of the departure was

reasonable. United States v. Rosoqgie, 21 F.3d 632, 634 (5th Gr.

1994). The reasons given by the trial court are findings of fact,
which we review for clear error. 1d.

A court may depart even if the factor is taken into
consideration by the guidelines, “only if the factor is present to
a degree substantially in excess of that which ordinarily is
involved in the offense.” US S G § 5K2.0. This Court has
devel oped a two-pronged test to determ ne whether a departure is

justified: (1) whether the circunstances were considered by the
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gui delines, and (2) whether the circunstances are of a sufficient
magni tude and have a basis in fact. Wilie, 919 F.2d at 980.

The Governnent argues that the obstruction of justice
enhancenents in the guidelines do not take into account the
seriousness of Ismoila’s offense because Isnmoila actually
obstructed justice in tw ways: (1) harboring a fugitive co-
conspirator, and (2) urging her to flee the Houston area. The
Governnent al so contends that hiding Eyi kogbe was such a serious
infraction as to warrant departure because it allowed Isnoila to
present a defense at trial that blanmed Eyi kogbe, all the while he
was conceal ing her in his house. Isnoila, onthe contrary, asserts
that the 8§ 3Cl.1 of the guidelines adequately punish him for
obstruction of justice.

The facts di scussed above are adequate to support a two-|evel

upward enhancenent. See Rosogie, 21 F.3d at 634 (departing upward

because the guidelines did not adequately account for defendant’s

crimnal history and use of aliases); United States v. Barakett,

994 F.2d 1107, 1112-13 (5th Gr. 1993) (departing upward on bank
fraud convictions because of the extended tinme period over which
the fraud occurred, the Ilarge nunber of victins, and the

substantial amunt of planning), cert. denied, 114 S C. 701

(1994). Reliance on these facts was not clearly erroneous, and the

district court did not abuse its discretion.?!

Yl snoila al so asserts that the district court failed to give
hi madequat e opportunity to present information regardi ng the four-
| evel increase for obstruction of justice and upward departure, as
required by U S. S.G 8 6Al.3(a). Isnoila clainms that he was not
given notice of the Governnent’s intention to tender exhibits at
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D. Restitution

| snoil a al so asserts that the district court erred by ordering
him to pay $111,008 in restitution arguing that it failed to
resolve all factual disputes regarding the anount of restitution
pursuant to Fed. R Cim P. 32; failed to consider his indigence
pursuant to 8 3664(a); and incorrectly held him jointly and
severally liable for the entire anmount of |oss. None of these
clainms has nerit.

First, the factual findings by the district court were

the sentencing hearing. Because Isnmoila failed to make this
objection at trial, we wll affirm absent plain error. United
States v. Calverley, 37 F.3d 160, 162 (5th Gr. 1994) (en banc),
cert. denied, 115 S. . 1266 (1995).

Isnoila’ s position is wthout nerit. The PSR and the
Governnent’s evidence at sentencing supported the four-Ievel
increase. Isnobila received the initial PSR, which recomended a

two-1 evel obstruction of justice enhancenent based upon Isnoila’s
conceal nent of Eyi kogbe, on My 7, 1993, al nost six weeks before
the date of sentencing. He had two opportunities to present
objections to the PSR, in witing prior to the sentencing hearing
and orally at the hearing itself. United States v. Mieller, 902
F.2d 336, 346 (5th Cr. 1990). On May 20, 1993--approxi mately four
weeks before the sentencing hearing--the CGovernnent filed its
objections to the PSR, in which it stated that it was prepared to
prove at sentencing that Isnoila both harbored Eyikogbe and
encour aged Eyi kogbe and Oyewuwo to fl ee the Houston area and that
it would seek a two-level upward departure. Furt hernore, the
Governnent stated that it had tel ephone records show ng that
| snoila called hone after his arrest. On May 24, 1993--over three
weeks before sentencing--lIsnoila’s wife testified under oath that
she told Isnoila that Eyi kogbe was present at their house. The
record thus shows that Isnoila had anple opportunity to present
information to the court.

Isnoila s claimthat the court failed to issue findings of fact
before the sentenci ng hearing as required by 8 6Al1. 3(b) and Fed. R
Cim P. 32 is simlarly without nmerit. Rule 32 does require the
court to resol ved disputed i ssues of fact, but the sentencing court
made sufficient findings to support its decision. Fed. R Cim P.
32(c)(3); Mieller, 902 F.2d at 346. Although the court did not
i ssue these factual findings before sentencing, the PSR forns the
factual basis for the sentencing decision. Mieller, 902 F.2d at
346.
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sufficient because the court adopted the findings of the PSR, which

expressly evaluated Isnoila s financial condition. United States

v. Thomas, 13 F.3d 151, 153 (5th Gr. 1994). The court ordered
restitution in the anount of $111, 008, the sane figure reconmended
by the PSR

Second, as a participant in a conspiracy, Isnoila “is legally
liable for all the actions of her co-conspirators in furtherance of

this crinme.” United States v. Chaney, 964 F.2d 437, 453 (5th Cr

1992). The district court was therefore well within its discretion
to order restitution for the losses resulting from the entire
fraudul ent schenme and not nerely the |l osses directly attributable

to Isnmpila’ s actions. ld.; United States v. Al Star Industries,

962 F.2d 465, 478 (5th Gir.), cert. denied, 113 S. C. 377 (1992).

V. THE JURY CHARGE

The district court charged the jury that they nust find that
| snoila “knowi ngly created a schene to defraud.” |Isnoila asserts
that this instruction omtted an essential el enent of wire fraud by
using the word “knowi ngly” instead of “wllfully.” W disagree.

Ismoila relies on United States v. Mekjian, 505 F.2d 1320,

1324 (5th Cr. 1975), a case in which this Court reversed a
conviction on the ground that the word “willfully” was omtted from
the indictnent and that the word “know ngly” was not an adequate
substitute. |1d. However, the statute at issue in Mekjian was 18
US C 8§ 1001, which by its terns requires a nmens rea of both
“knowi ngly” and “w llfully.” 1d. at 1322 n. 1. The wire fraud

statute, 18 U.S.C. § 1343, does not specifically nmention an intent
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el enment, but this Court has held that the “requisite intent to
defraud under 8§ 1343 exists if the defendant acts ‘know ngly and

wth the specific intent to deceive.’” United States v. Keller, 14

F.3d 1051, 1056 (5th Gr. 1994) (quoting United States v. St.

Celais, 952 F.2d 90, 96 (5th Cr.), cert. denied, 113 S. C. 439

(1992)). Inthis case, the district court instructed the jury that
it nust find that the defendant acted “knowingly . . . wth a
specificintent tocommt fraud,” a charge that is nearly identi cal
to that set forth in Keller. The jury instruction was therefore
entirely proper.
VI. THE REMAI NI NG | SSUES

Isnoila also raises the follow ng issues: (1) that the
district court erred by admtting into evidence the testinony of
Roxanne Sebring, the FBI financial analyst who sumrari zed t he bank
account evidence; (2) that the statenents nmade by the prosecutor in
the Governnent’s closing argunent undermned his right to a fair
trial; (3) that the district court erred by failing to give a
specific unanimty instruction regardi ng the conspiracy count; (4)
t hat the $2,800 seized fromhi mupon his arrest be returned to him
(5) that his alien registration card be returned to him and (6)
that his restitution obligation be stayed.

We do not discuss these i ssues because they are whol |y w t hout
merit.

AFFI RVED | N PART, REVERSED AND VACATED | N PART, and RENDERED.
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