IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2320

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JAMES OKORONKWD a/ k/ a
DERRI CK, EKE BOKO CHUKS
al k/a BOKO C. EKE, ONVWEAZU
OKVECHI ME a/ k/ a ONEN, TONET
JACKSON, EMMANUEL EZI NWA
al kl a EMVA EZI NWA,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(February 17, 1995)
Bef ore DAVI S, BARKSDALE and STEWART, Circuit Judges.

CARL E. STEWART, Circuit Judge:

Appellants in this crimnal case are Janes Ckor onkwo, Emmanuel
Ezi nwa, Onweazu Ckwechi me, Boko Chuks Eke and Tonet Jackson. Al
five were convicted for their role in a sizeable conspiracy to file
fal se incone tax returns with the United States governnent. Menbers
of this conspiracy would recruit people to file tax returns and
assist themin filling out fraudulent returns. Typically, these
returns would claim that the filer was in the transportation
busi ness and had bought an enornous anount of fuel, entitling the
person to a huge fuel excise tax credit and, consequently, a hefty
tax refund. These returns were usually filed electronically

through the rapid refund system at an office called Tax Sense.



When the refund check arrived, one of the conspirators would drive
the filer to the bank to cash it, then collect the conspiracy's
share of the refund. The conspirators were not generous:
ordinarily, a filer would get to keep only $200 out of a $3000
ref und.

The suspi ci ous nature of these returns did not go unnoticed by
the IRS. The simlar characteristics of the nunerous returns filed
t hrough Tax Sense tipped themoff. |In alnost every case, a credit
for diesel fuel was clained, for which the rate of the notor fue
tax is highest. The returns reported insufficient gross receipts
for the anount of fuel clained to have been purchased. The anbunts
of fuel clained to have been purchased exceeded the anounts the
t axpayers could have used.! Mbst of the returns showed no gross
i ncone and no withholding. The IRS noted that the returns did not
reflect any of the expense deductions that would normally be
claimed by a business. Many of the returns showed the sane
address, which often was a post office box. Oten the filers
cl ai mred head of househol d status, enabling themto receive higher
refunds as well. Al so, nost clained the earned inconme credit.
Finally, in order to obtain refund anticipation |loans on their

refunds, the filers typically clained refunds of just under $3, 000,

IMost of the returns clained fuel usage of approximtely
20, 000 gall ons. One of the governnent's w tnesses explained at
trial why such an anount seened highly suspicious: in order to
consune 20,000 gallons of fuel, assumng 15 mles per gallon, a
t axpayer woul d have to have driven at | east 300,000 m | es per year,
or 821 mles per day. Even assum ng a constant driving speed of 65
mles per hour, that would entail driving nonstop 12.6 hours a day
every single day of the year.



the maximum refund anticipation loan a taxpayer could receive
through the electronic filing system

| . SUFFI Cl ENCY OF THE EVI DENCE

Al five appellants challenge the sufficiency of the evidence
underlying their convictions. The ground rules for review ng the
sufficiency of the evidence are famliar. A conviction wll stand
if a rational trier of fact could have found that the evidence

established guilt beyond a reasonable doubt. United States v.

Pof ahl, 990 F.2d 1456, 1467 (5th Cr. 1993). The jury is free to
choose anobng reasonable constructs of the evidence and does not
have to exclude every reasonabl e hypot hesis of innocence. United

States v. Maseratti, 1 F.3d 330, 337 (5th GCr. 1993). Al |

inferences from the evidence nust be viewed as supporting the

verdict. United States v. Basey, 816 F.2d 980, 1000-02 (5th Cr

1987) . The jury is entitled to believe a wtness unless the
testinony is so incredible that it defies physical laws. United

States v. Lerma, 657 F.2d 786, 789 (5th Cr. 1981), cert. denied,

455 U.S. 921 (1982).

Al |l defendants were charged with varyi ng counts of violations
of 18 U S.C § 287 (aiding and abetting the filing of false tax
returns) and/or 18 U.S.C. 8§ 286 (conspiracy to defraud the U S.
through the filing of false returns).

To establish a violation of 18 U S.C. § 287, the Governnent
must prove (1) that the defendant presented a fal se or fraudul ent
claimagainst the United States; (2) that the claimwas presented

to an agency of the United States; and (3) that the defendant knew



that the claim was false or fraudul ent. See United States v.

MIller, 545 F.2d 1204, 1212 n. 10 (9th Cr. 1976).

To prove a defendant guilty of violating 18 U . S.C. § 286, the
Gover nnment nust establish: (1) that there was a conspiracy to
defraud the United States; (2) that the defendant knew of the
conspiracy and intended to join it; and (3) that the defendant

voluntarily participated in the conspiracy. See United States v.

Or, 864 F.2d 1505, 1509 (10th Cir. 1988); see al so, Pofahl, supra,
990 F.2d at 1467.

Participation in a conspiracy need not be proven by direct
evidence: "a conspirator's knowl edge and intent can be shown by

circunstantial evidence," United States v. Judd, 889 F.2d 1410,

1415 (5th Gr. 1989), cert. denied, 494 U S. 1036 (1990), and "a

common purpose and plan may be inferred from a 'devel opnent and

coll ocation of circunstances.'" United States v. Robertson, 659

F.2d 652, 656 (5th G r. 1981) (quoting dasser v. United States,

315 U. S 60, 80 (1942), and United States v. Marx, 635 F.2d 436,

439 (5th Cr. 1981)).

None of the appellants challenge the sufficiency of the
evi dence on the existence of a conspiracy or the falsity of the
returns at issue. Instead, each argues that there was insufficient
evidence to prove intent to join or participation in the
conspiracy. Those challenging their convictions onthe substantive
fal se claimcounts assert that there was insufficient evidence of
crimnal intent. W will address each defendant's claimseparately

bel ow.



James Okor onkwo

Ckor onkwo was convi cted on four counts of aiding and abetting
the filing of false tax returns in violation of 18 U S.C. § 287 and
one count of conspiracy to defraud the U S. through the filing of
false tax returns in violation of 18 U S. C. § 286.

According to the filers he recruited, Janes Ckoronkwo assi sted
wth the filing of at |east six false returns through Tax Sense,
transported at least two of the filers to the bank to cash their
refund checks, and collected all but $200 of each of their refunds.
He hel ped one of the filers obtain a fake identification card and
file a false return under a fictitious name. Okoronkwo also filed
a false return of his own. He obviously was aware that the
information in his own return was incorrect. The evidence clearly
supports his four aiding and abetting convictions.

The evidence also supports the conspiracy conviction.
Okoronkwo' s nobdus operandi was identical to that used in the
conspiracy. The returns filed were simlar to other returns filed
as part of the illegal schene. Moreover, his false returns were
filed through Tax Sense. Additionally, one of the filers testified
that Oganni Obi, the father of the conspiracy, was present at Tax
Sense when she and Ckoronkwo went there. The sane filer stated
t hat both Okoronkwo and Qbi told her that the filing of her returns
was part of a "program for |lowincone people. Fromthis, the jury
reasonably coul d have concl uded t hat Okor onkwo was a nenber of this
conspiracy. W reject Okoronkwo's sufficiency of the evidence

claim



Emmanuel Ezi nwa

Ezi nwa was convi cted on one count of conspiring to defraud the
United States by filing false, fictitious or fraudul ent tax returns
in violation of 18 U S.C. § 286.

Henry d enent, a co-conspirator cooperating wth the
governnment, was the primary w tness agai nst Ezinwa. He described
Ezi nwa as the third-ranki ng nenber of the conspiracy, working hand-
i n-hand wi th OQganna Cbi, the ringl eader of the conspiracy. C enent
testified that Obi had referred to Ezinwa as his best recruiter.
Clenment testified Ezi nwa was i nvolved in "transportation" and acted
as "policeman" to make sure filers forked over the lion's share of
the refund noney to the conspiracy. He stated that he had
personal | y observed Ezi nwa bringi ng people he had recruited to Tax
Sense to pick up their refund checks, taking themto the bank to
cash the checks, and returning with noney. Cl enent al so saw
Ezi nwa bringing fornms to Tax Sense for transm ssion, stating that
Ezinwa was "there all the tine with docunents.” The jury was
entitled to believe Clenent if it wanted to, and it apparently did.
W find that the evidence was sufficient to support Ezinwa's
convi ction.

Onweazu CGkwechi ne

Ckwechi me was convicted on two counts of aiding and abetting
the filing of false tax returns in violation of 18 U S.C. § 287 and
one count of conspiracy to defraud in violation of 18 U S.C. § 286.
Two w tnesses provided sufficient evidence to convict Okwechi ne:

Clenment and a recruited filer naned Bi bian Nzurum



Ms. Nzurumis testinmony clearly establishes that Okwechine
aided and abetted in the filing of her false return. There was
al so sufficient evidence for the jury to find that Okwechi ne was
involved in the filing of a false return in the nane of M chael
Ckwechi ne. Thus, there is sufficient evidence for the jury to
conclude that Okwechine had commtted two counts of aiding and
abetting.

Wth regard to the conspiracy conviction, a careful review of
Ms. Nzurumis testinony reveals that OCkwechine did not exactly
follow the typical pattern of activity used by the conspiracy in
his dealings with her. For exanple, he told her he woul d take only
one third of the refund as his fee; the other conspirators usually
took all but $200 of the filers' refunds. Nor did Okwechine
acconpany Nzurum to the bank to cash her check, which was the
nor mal nodus operandi of the conspiracy. Also, Nzurumdeni ed ever
goi ng to Tax Sense and cl ai ned never to have heard of it. However,
the return Ckwechi me produced for Nzurumrefl ected the predictable
fuel tax credit, totally in keeping with the practice of the
conspiracy. In truth, M. Nzurum was not engaged in the
transportation busi ness and had not purchased the fuel reflected on
the return. She testified that OGkwechinme filled out the return and
that she had given himonly her nanme, social security nunber, and
W2 form Moreover, Clenent testified that GCkwechine was
"invol ved" with the conspiracy and brought docunents to Tax Sense.
The jury reasonably could have believed Cenent, an admtted co-

conspirator, when he testified that OCkwechinme was in on the



conspiracy. We conclude that the evidence was sufficient to
convi ct Ckwechi ne.

Boko Chuks Eke

Eke was convicted on one count of conspiracy to defraud in
violation of 18 U S. C. § 286. Remar kably, Eke contests his
conviction nerely by adopting Ezinwa's argunent on the
i nsufficiency of the evidence. The issue of whether there was
sufficient evidence to convict Ezinwa is irrelevant to the i ssue of
Eke's conviction. Odinarily, we treat any assi gnnent of error not
briefed as wai ved. However, we note that the evidence agai nst Eke
isoverwhelmng and clearly was sufficient for a conviction on the
conspiracy count. Cenent testified that Eke got social security
cards for filers who participated in the schene. Cl ement al so
stated that Eke got the nanmes for the cards fromQbi, filed a fal se
return in his own nane, and hel ped another person file a false
return. A reasonable jury could have convicted Eke based on this
i nformati on. W reject Eke's argunent that the evidence was
insufficient to convict him

Tonet Jackson

Jackson was convicted on four counts of aiding and abetting
the filing of false returns in violation of 18 U.S. C. § 287 and one
count of conspiracy to defraud the U.S. through the filing of false
returns in violation of 18 U S.C. § 286. Jackson concedes there
was sufficient evidence to convict her on the aiding and abetting
counts. She argues she had no del i berate, know ng, specific intent

to join the larger conspiracy, of which she clains to be unaware.



We have carefully reviewed the trial transcript in order to
determ ne whether there was sufficient evidence to convict Tonet
Jackson on the conspiracy count. Tonet Jackson filed her own fal se
tax return, transmtted through Tax Sense, which reflected a | arge
fuel tax credit to which she clearly was not entitled. The
testinony of two of the filers she recruited, Yol anda Arnstrong and
Ni col e Hawki ns, establishes that Jackson told themthat they coul d
recei ve incentive noney fromthe governnment to help them stay in
school. She told themthat her uncle could file their tax returns
and that they woul d recei ve noney. Wen Arnstrong noticed that the
address on her check was incorrect and that it was for $2,800
rat her than the $500 amount she had been tol d, Jackson tol d her not
to worry about it. Jackson inplied that the discrepancies had
sonething to do with the rapid refund. Arnmstrong al so asked
whet her she coul d keep the papers she had recei ved at Tax Sense, to
whi ch Jackson replied that Arnstrong did not need them Jackson
retrieved the papers and put them in her glove conpartnent.
Jackson's carefully crafted responses to Arnmstrong's Vvoiced
suspi ci ons about the legality of the schene and the seem ngly del ft
manner in which she "handl ed" Arnstrong, even in recovering the
papers which constituted witten proof of the crinme, defy the
credibility of Jackson's protestations of innocence.

Gven the testinony of Hawkins and particularly that of
Arnmstrong, it was reasonable for the jury to infer guilty know edge
on the part of Jackson, as she had created a cover to m srepresent

t he nature of the schene, thereby denonstrating her awareness of



the schene's illegality. The evidence is also clear that Jackson
shared with Emmanuel Qpurum in the proceeds of the people she
recruited. Jackson had been brought into the conspiracy by Courum
who had been introduced to the conspiracy by Oganna Obi, the
masterm nd of the whole schene. From this, the jury could
reasonably conclude that Jackson was engaged in a conspiracy to
defraud the United States through the making of false clains, at
| east with Emmanuel QOpurum Her full know edge of the greater
background conspiracy is not necessary. Thus, we concl ude that
there was sufficient evidence to convict Tonet Jackson on the
conspi racy charge.

1. OTHER CHALLENGES TO APPELLANTS CONVI CTI ONS

Havi ng concl uded t hat there was sufficient evidence to convict
all five defendants on all counts, we turn our attention to the
ot her assignnents of error raised by various defendants.

| nproper Voir Dire

Ezi nwa argues that the district court failed to conduct a
proper voir dire of the jury. Trial judges have broad discretion
in conducting voir dire. Absent an abuse of discretion and a
showng that the rights of the accused have been prejudiced
t hereby, the scope and content of voir dire will not be disturbed

on appeal . United States v. Black, 685 F.2d 132, 134 (5th Grr.

1982) .

A. Ni gerian Nationality

Ezi nwa argues that the district court abused its discretion by

not thoroughly questioning the venire about prejudice against the

10



Ni gerian nationality of all but one of the defendants. Prior to
trial, counsel for co-defendant Okwechi me submtted two questions
whi ch he requested that the district court ask the jury panel.

The two proposed questions were as foll ows:

[ 1] Has anyone had an argunent, fight, or
confrontation with a N gerian or other African which
m ght cone to light during this trial. For exanple, has

anyone been in an autonobil e accident in which he or she
was rear-ended and the person who rear-ended you was a
Ni gerian or African and got out of the car yelling and
bl am ng you for the accident. O has anyone been in a
restaurant and had a Nigerian waiter spill hot soup over
you and an argunent ensued.

[2] [H as anyone been to Nigeria or other African
country. If so, while you were there, did anything
happen which would affect your judgnent in this case.

For exanpl e, did anyone get sick and the nedi cal care was

substandard or did you have sone trouble getting in or

out of N geri a.

The district court denied Okwechine's counsel's request to
pose these questions to the panel. Counsel for Okwechi ne objected
and proffered the two questions. No other proposed questions
regardi ng the defendants' nationality or race were proffered. W
readily agree with the district court's refusal to pose either of
these questions to the venire and note the court's well-stated
reasons for the ruling:

It is inconceivable to ne to i magi ne questions that
woul d nore i nproperly invoke race and prejudi ce and bi as

on behalf of the jury than those questions. They are to
me the nost | oaded questions | have ever heard observed

[sic] incourt . . . . And | can't inmagine anything that
woul d cause this panel to sink to a | ower |evel of bias
or antipathy . . . . | absolutely would not even begin

to offer those questions to this jury (enphasis added).
Ezi nwa acknow edges that these are not nodel questions, but he

argues that they served to alert the district court to the need to

11



i nqui re further about the defendants' race and national origin. W
di sagr ee. The Constitution does not require questioning
prospective jurors about racial or ethnic bias unless there are

special circunstances. Rosales-lopez v. United States, 451 U S.

182, 190, 101 S.C. 1629, 68 L.Ed.2d 22 (1981).

The Court has indicated, however, that under its supervisory
authority over the federal courts, it would require questions
directed toward discovery of racial bias in sonme circunstances
where the inquiry is not constitutionally required. 1bid. A
refusal to honor a request for such questions is reversible error
only if "there is a reasonable possibility that racial or ethnic
prejudice mght have influenced the jury." Id. at 191. The
decision as to whether the total «circunstances suggest such a
possibility remains primarily with the trial court, subject to a
case-by-case review by the courts of appeals. [d. at 192.

Ezi nwa cont ends t hat this case i nvol ves "speci al

circunstances” like those in Hamv. South Carolina, 409 U S. 524,

93 S.Ct. 848, 35 L.Ed.2d 46 (1973), which required the district
court to inquire about the potential jurors' racial bias. Ezinwa
first urges as a special circunstance his contention that southern
Texas had been flooded with fraud cases involving N gerians,
creating what counsel characterized in brief as an "apparent

Ni gerian penchant for fraud"? in the public eye. However, there is

2Counsel's use of such a characterization in his brief is
i ncredi bl e, considering that it is Jladen wth the very
stereotypical bias which he clains to have been wary of with the

jury.
12



nothing in the record to support his contention that there is a
particular public bias in southern Texas against persons of
Ni gerian origin which mght have prejudiced the jury. Ezinwa next
attenpts to paint this <case as one involving "special
ci rcunst ances" because it involves foreign nationals accused of
defrauding the U S. governnent as well as U S. citizens. The
Suprene Court has stated a supervisory rule that in cases involving
a defendant accused of a violent crine where the defendant and
victimare nenbers of different racial or ethnic groups, federal
district courts nust nmake an inquiry into racial prejudice when

requested by a defendant. Rosal es-lLopez, supra, 451 U S. at 192.

W reject Ezinwa's argunent that this is a "special circunstances”

case under Rosal es-Lopez and Ham as the defendants have not been

accused of a crine of violence.

Moreover, in Ham racial issues "were inextricably bound up

with the conduct of the trial," Rosal es-Lopez, 451 U S. 182, 189,

101 S.Ct. 1629, 1635, because the defendant's defense was that he

had been franmed because of civil rights activities in which he had

engaged. In this case, there is no allegation that matters at
issue in the trial involved allegations of racial or ethnic
prej udi ce. W also note that in Ham the proposed inquiries

pertaining to racial bias, which the trial court had rejected, were

very sinple, basic questions of whether the venire was prejudiced

and were not "loaded questions" which would pronote bias and
prejudice. In the instant case, the trial judge properly rejected

t he proposed questions. There is nothing in Hamor its progeny to

13



suggest that the trial judge had a further duty to fornmulate his
own questions on racial bias or prejudice.

Moreover, we note that although the trial court did not
gquestion the venire about their possible prejudice toward
foreigners or those of differing races, he did carefully adnonish
the jury not to take into consideration the defendants' race
nationality, or unusual -soundi ng nanes.

B. Pretrial Publicity

Ezi nwa al so al |l eges that the district court did not inquire of
the venire concerning pretrial publicity, thereby commtting
reversible error. He asserts that the district court asked only
about the nedia coverage that the attorneys involved in the case
had received and never questioned jurors about nedia coverage of
the case itself. However, the trial transcript reflects that the
judge did nake the follow ng inquiries:

| s there anyone anong you who has any personal know edge

of any such al |l eged occurrence i nvol vi ng t hese def endant s

in this case?

| s there anyone anpbng you who has been exposed to

any nedia coverage on this or any simlar case, the

effect of that nedia coverage being to in any way

dimnish, inpede, reduce or otherwise affect vyour
judgnent or your perceptions or your fairness or
inpartiality for these parties in this case? Good.

The record is conpletely devoid of any evidence of pretrial
publicity. On appeal, Ezi nwa appends to his brief a single Houston
newspaper article which discusses the case and asks this Court to
take judicial notice of the article. This constitutes an
i nperm ssible attenpt to supplenent the record on appeal. Neither
this article nor any other evidence of pretrial publicity was

14



presented to the district court. Accordingly, we will not consider
the article in assessing the adequacy of the voir dire. See Hamyv.

South Carolina, supra, 409 U S. at 528.

We concl ude that the above questions which the district court
posed to the jury venire were adequate to di scover whet her any of
the jurors had been biased by pretrial publicity.® Ezinwa's claim
of error is groundl ess.

We find no abuse of discretioninthe district court's conduct
of voir dire.

Evi denti ary Rulings

Appel lants chall enge several of the district court's
evidentiary rulings. The decision whether to admt testinony or
other evidence is left to the sound discretion of the trial judge

and will not be overturned absent clear abuse, United States V.

Stouffer, 986 F.2d 916, 924 (5th Gr. 1993), cert. denied, 114

S.C. 115 (1993), which resulted in the deprivation of sone
substantial right of a party. United States v. Wcker, 933 F. 2d

284, 289 (5th Gir. 1991).

A.  Agent Taylor's Testinony

3The second inquiry posed by the judge is actually a conpound
question: the judge asked if the jurors had been exposed to nedi a
coverage of the case, the effect of which would affect their
judgnent or inpartiality. It would have been preferable for the
judge to have asked first whether any of the venire had been
exposed to any nedia coverage. Then, if any had responded
affirmatively, the judge could have questioned them individually
about the effect the publicity mght have had. However, we
conclude that the second question, as posed, was an adequate
attenpt to identify jurors who had been affected by pretrial
publicity.

15



At trial, the governnment presented the testinony of Special
Agent Taylor as a summary w tness. Okoronkwo and Okwechi ne argue
that his testinony was i nadm ssi bl e hearsay because it was based on
out-of-court statenents nade to hi mby taxpayers and ot her agents,
being offered to prove the truth of the statenents.* See Fed. R
Evid. 801(c).

The governnent contends that any error in the adm ssion of the
testinony at issue was harnless. We agree. Agent Taylor's
testinony was nerely cumulative of subst anti al evi dence
establishing the various defendants' participation in the
conspiracy. |In review ng defendants' sufficiency of the evidence
chal | enges, we have not relied upon Taylor's testinony. The
district court did not conmt reversible error.

B. Excl usi on of Okwechinme's Exhibit

Ckwechi me contends that the district court erred in refusing
to admt a handwiting sanple of Nzurum s boyfriend as an exhibit
and refusing to allow a handwiting expert to testify as to the
handwiting on that sanple. Counsel for Ckwechinme first sought to
i ntroduce the exhibit during cross-exam nati on of Nzurum However,
a review of the trial transcript reveals that counsel did not |ay
t he proper foundation for introducing the exhibit. He nerely asked
the witness to | ook at the docunent, then i medi ately | aunched i nto

gquestioni ng Nzurum about whether she could identify the witing

“Okwechinme al so argues that Taylor's testinony should have

been excl uded because it was based on an illegal wiretap. Because
we conclude that any error in the adm ssion of Agent Taylor's
testinony was harnless, we do not reach the hearsay or illega

W retap issues.

16



thereon as her boyfriend' s handwiting. The prosecution objected
on the basis of inproper foundation, and the trial court properly
sustai ned the objection. At that point, counsel for Okwechine
totally abandoned his attenpt to introduce the exhibit into
evi dence by laying the proper foundation and instead proceeded to
the next exhibit. The district court's ruling was correct.?®

Okwechinme |ater attenpted to have the handwiting expert
testify as to the handwiting on the proposed exhibit. At sidebar,
the judge again reiterated that he would not all ow the docunent to
be used to interrogate a witness until a proper foundation was
| ai d. The prosecution argued at sidebar that the docunent
constituted hearsay, and the judge did inply at that point that the
docunent was hearsay. OCkwechine argues in brief that the exhibit
was not hearsay because it was not offered to prove the truth of
any information contained therein. Ckwechi me explains in brief
that he was nerely trying to show that handwiting on Nzurun s
return was her boyfriend' s handwiting, suggesting that he had
prepared the false return. However, Okwechine's counsel did not
give any explanation in this regard to the court. The district
court did not err inrefusing to allowthe handwiting expert to be
gquestioned about the docunent, as it was not in evidence and its
rel evance was not revealed to the court.

O her Assignnents of Error

SCkwechinme has briefed the admissibility of the exhibit from
the standpoint of whether it was hearsay. However, as expl ai ned
above, the docunent was not excluded because it was characterized
as i nadm ssi bl e hearsay but instead because counsel did not |ay the
proper foundati on.

17



A. Limting cross-exan nation and rebuki ng counsel

Ckwechi nme al so argues that the district court prejudiced him
by repeatedly cutting short his cross-exam nation of Bi bi an Nzurum
We have carefully reviewed the exchanges between counsel and the
court and conclude that the court only interjected when the
questioni ng becane repetitive or wandered outside the bounds of
rel evancy, or when counsel referred to the parties by their first
nanmes, rather than by their surnanes, as is nore in keeping with
proper courtroomdecorumand procedure. The district court did not
abuse his discretion in this regard, nor in any other of his
comments directed toward Okwechi ne' s counsel. Moreover, Ckwechi ne
has not made a show ng, nor did he make a proffer at trial, as to
what evi dence he was prevented fromeliciting.

Ckwechi me contends that the court poisoned the jury against
himby threatening to throw his lawer in jail for tal king back on
one occasion when the court interrupted counsel for asking
questions that had already been asked and answered. We have
considered the comments in the context of the trial as a whole.
Whil e we do not wish to encourage a practice of maki ng such heavy-
handed remarks to counsel in the presence of the jury, we do not
find the court's comments to be reversible error under the
circunstances of this case. As the governnent correctly points
out, this was a single, isolated occurrence within a four-day
trial. Moreover, the judge carefully instructed the jury that they
shoul d not read anything into his adnonitions of people, and that

his actions were irrelevant to their work in deciding the case. At

18



the end of the case, the judge reiterated to the jury that they
should not read anything into it if he had adnoni shed any of the

at t or neys. W find no reversible error. See United States v.

Moral es, 868 F.2d 1562, 1576-77 (11th Cr. 1989).

B. Limting time for dosing Argunents

Eke contends that the district court placed very short tine
limts on closing argunents, giving the governnment forty m nutes
and the defendants as a group sixty mnutes.® Eke's attorney was
given fourteen mnutes to present a closing argunent. He objected
and made a proffer of the issues he wanted to discuss in closing
ar gunent . Eke alleges violations of his Fifth Anmendnent due
process rights and his Sixth Amendnent right to effective
assi stance of counsel because he was not fully able to present his
case to the jury.

The tine allowed for closing argunents ordinarily lies within

the discretion of the district court. United States v. ©Mye, 951

F.2d 59, 63 (5th Gr. 1992). Eke argues that fourteen m nutes
clearly anpbunted to an abuse of discretion. The gover nnent
contends that fourteen m nutes was sufficient tine in this case, as
Eke was only charged with one conspiracy count, and nost of the

governnent's witnesses did not pertain to him

Tonet Jackson and Enmanuel Ezinwa attenpt to adopt this
argunent by incorporating the argunents of all other co-defendants
by reference. However, because neither has briefed the i ssue, nor
did counsel nake a proffer at trial of what issues they would have
i ked to di scuss had they been given a | onger anount of tine, it is
i npossible to determ ne whether these defendants were given a
sufficient anount of tine to present their closing argunents.
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Recently, this Court has upheld tine limts of ten m nutes,

id., and twenty-two mnutes, United States v. Leal, 30 F.3d 577,

586 (5th Gr. 1994). However, in a case such as this involving
mul tiple defendants charged on nultiple counts in a conplicated
conspiracy, we nust carefully exam ne whether the tine allotted was
adequate in light of the conplexity of the case and not rely upon
a cursory conparison of time limtations that we have upheld in

ot her cases.

In United States v. Bednar, 728 F.2d 1043 (8th Cr. 1984), our
col | eagues of the Eighth Crcuit upheld atwenty mnute limt given
to a crimnal defendant in a case involving nultiple counts of
perjury and one count involving a violation of securities |aw, an

i ndi sputably conplicated area of law. In United States v. Fesler,

781 F.2d 384 (5th Gir.), cert. denied, 476 U S. 1118 (1986), we

upheld an allocation of 22.5 mnutes per defendant in a two-
def endant case invol ving charges of involuntary nmansl aughter and
chil d abuse.

In the instant case, in analyzing whether Eke was allotted
sufficient tinme in which to present his closing argunent in |ight
of the conplexity of the case, we note in particular that none of
t he def endants, Eke i ncl uded, seriously chall enged t he exi stence of
the conspiracy or the falsity of the returns. A substanti al
portion of the governnent's effort was expended in proving up its
case on these points, and yet none of the defendants had to devote
any tinme in closing to challenging these elenents of the case.

Thus, each defendant was totally free to focus in closing argunent
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on di stancing hinself/herself fromthe adm tted conspiracy, rather
t han being bogged down in the process of trying to challenge its
existence. This is especially true of Eke, who was charged only on
the conspiracy count. Thus, we do not find that the district court
abused its discretioninlimting Eke's tinme for closing argunents
to fourteen mnutes. While we conclude that in this case Eke was
gi ven adequate tine, we do not wish to underestimate the val ue of
closing argunent, as it is the last inpression a defendant nakes
upon the jury. W want to make it clear that in nultiple-count,
mul ti pl e-defendant crim nal cases tried en nasse, especially those
i nvol vi ng conpl ex factual scenarios, trial courts should be m ndf ul
that each defendant should be given adequate tine in closing
argunent to nete out the evidence and issues particular to that
def endant and individualize his/her defense to the jury.

C. | npr oper Recusal

After trial, and imredi ately before sentencing, Judge Kent,
the trial judge, allegedly received a death threat from Eke and
recused hinself fromthe entire case. Okoronkwo argues that this
across-the-board recusal was inproper and that it prejudiced him
because t he new judge, Judge Rosent hal, gave hi ma harsher sentence
t han he thought he was going to get from Judge Kent.

We review Judge Kent's decision to recuse hinself only for

abuse of discretion. United States v. MVR Corp., 954 F.2d 1040,

1044 (5th Gr. 1992). Judge Kent expl ained that he was recusing
hi msel f because he could no |onger "render adequate due process

protections to the defendants, many of whomare N gerian nationals
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[and] to avoi d even t he appearance of inpropriety which m ght

occur at sentencing by ne . We find no abuse of discretion.

Ckoronkwo al so contends that Judge Kent promised that his
sentence would run concurrent with a pre-existing sentence.
However, OCkoronkwo did not raise this claimat sentencing before
Judge Rosent hal . Thus, he will have to prove plain error. Judge
Kent made the statenent in question in the mdst of arranging for
Ckoronkwo to begin serving a prior sentence. He stated that "I
woul d assune that any sentence | give himwll run concurrently
with that, if it's a Federal prosecution.”™ This hardly qualifies
as a promse; it is nerely an assunption made by the court in

passing. There is no plain error.

D. Sent enci ng

1. Ezi nwa' s ar gunents

Ezi nwa argues that the district court erred by not redacting
di sputed factual allegations in the presentence report. However,
the district court formally stated during sentencing that she had
not factored the disputed facts into the sentence and ordered a
copy of the sentencing transcript to acconpany the presentence
report nmade available to the Bureau of Prisons. As the governnent
correctly argues, the district court did exactly what Fed. R Crim
P. 32(c)(3)(D) requires. There was no error.

Ezi nwa also argues that the court erred when it based his
sentence on 75% of the returns filed through Tax Sense.’ Ezi nwa

contends that the returns filed by other conspirators were not

‘'See U.S.S.G 8§ 2F1.1 and 8§ 2F1.1(b)(1).
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within his conspiratorial agreement with Qbi. Ezinwa argues that
the date he entered into the conspiracy was uncertain, mnmaking the
| oss that was reasonably foreseeabl e al so uncertain.

The Gover nment responds that there was substantial evidenceto
indicate that Ezinwa joined Cbi early on and that he had a central
role in the conspiracy. It points out that Ezi nwa does not produce
any evidence suggesting that he was a |ate-coner to the scheng;
instead Ezinwa nerely denies the extent of his involvenent. The
PSR recommended that Ezinwa be held responsible for 90% of the
loss. We find no error here.

2. Eke' s arqunents

Eke argues that his Ei ghth Amendnent rights were viol at ed when
he was given a | onger sentence than his co-conspirators. He clains
that he was treated nore harshly because he allegedly nmade death
threats against both the trial judge and the sentencing judge. Eke
al so contends that Judge Rosenthal, the sentencing judge, should
have recused herself in his case because of the alleged death
t hreats. W find no abuse of discretion in Judge Rosenthal's
deci sion not to recuse herself. The court specifically noted that
she did not rely on or consider any of the information about the
alleged death threats in determning the applicable guideline
sentence for Eke. The governnent correctly points out that two
obj ective facts account for the difference in Eke's sentence: (1)

Eke received a two-level increase for obstruction of justice
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stemrmng from an attenpt to suborn perjury® and (2) Eke had
several prior convictions that put himin a higher crimnal history
category than his co-conspirators.

CONCLUSI ON

For the foregoing reasons, we AFFIRM

8See U.S.S.G § 3C 1.1.
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