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Bef ore JOHNSQON, GARWOOD and JOLLY, G rcuit Judges.

GARWOOD, Circuit Judge:

Def endant - appel | ant Mattias Munoz, Jr. (Minoz) appeals his
conviction, following a jury trial, of violating 18 US. C 8§
922(g), by possessing "a firearm nanely, a New England Firearns
Conpany, nodel Pardner SB-1, 20 gauge shotgun,"” when he had been
convicted of a felony.

Minoz asserts that the evidence is insufficient because there
was no show ng the weapon in question was a "firearnt in that there

was no evidence it nmet the 18 U. S.C. § 921(a)(3)(A) definition as

a weapon that "will or is designed to or may readily be converted



to expel a projectile by the action of an explosive." W reject
this contention. The governnment's wtness testified that he
purchased and received a "shotgun" from Munoz and that Minoz then
informed himthat it worked; the shotgun itself was identified by
the witness and introduced in evidence; and the prosecution and
defense stipul ated before the jury that "the firearmalleged in the
indictnment was in and affecting interstate comerce"; there was no
evidence that the shotgun was not designed to (or would not or
could not readily be converted to) expel a projectile by the action
of an explosive. W hold that the evidence was sufficient. See
United States v. Polk, 808 F.2d 33, 34 (8th Gr. 1986); United
States v. Rouco, 765 F.2d 983, 996 (11th Cr. 1985), cert. denied,
475 U. S. 1124 (1986).

Munoz's remaining two conplaints relate to jury selection.

Munoz first asserts that the district court erred in
overruling his challenge for cause to venire nenber Row ey, whom
Munoz contended was biased in favor of |aw enforcenent. Neither
Rowl ey nor his wife were shown to be, or to have ever been, engaged
in law enforcenent, or to have had any know edge of any of the
events at issue or any of the participants therein. Nor was Row ey
shown to have had any experience with any crimnal offense, other
than the fact that he had a brother-in-Iaw who had been convi cted
of an unidentified fel ony, whomRow ey sai d "got what he deserved."
Row ey was a nenber of the National Rifle Association and sai d that
woul d not affect his decision in the case. H's two sons, his only

children, were police officers in Huntsville, Texas; a brother was



aretired police chief in Mssissippi; and a brother-in-law was or
had been a chief of police in Bee County, Texas, for whom"the | ast
new penitentiary" was naned. The events in issue and the tria
occurred in Houston, Texas, and none of the |aw enforcenent
agencies with which Rowl ey's rel atives were or had been affiliated
were involved; nor was there any indication of any specific
experience of any of these (or any other) relatives of Rowey. 1In
response to questions by the court, Rowley indicated that his
famly history, and any of his famly's job experiences that m ght
have related to him would not prevent himfrombeing fair to al
sides and he could keep an open mnd and follow the court's
i nstructions.

Row ey did express several pro-law enforcenent opinions. In
response to questioning by the court he said "sonetinmes | don't
think they [crim nal defendants] get enough." However, he assured
the court that he could put aside any general feelings he had and
follow the court's instructions on the burden of proof and
presunption of innocence and decide the case on the evidence and
the court's instructions. On questioning by defense counsel,
Rowl ey said that if all he knew about it was that the defendant had
been indicted, he would think he was guilty. Defense counsel then
asked whether, if the court instructed that a guilty verdict could
not be based on the indictnent (no instructions in that respect had
then been given), Rowey could follow that instruction, know ng
that the defendant had been indicted and was a convicted felon

Row ey answered that he could. He further stated that he coul d put



aside any contrary feeling. On further inquiry by defense counsel,
Rowl ey stated that he believed | aw enforcenent officers by virtue
of their training would be "better able to recogni ze soneone.” On
questioning by the court, Rowey said that wth respect to
identification he would be able to make his decision on the basis
of the evidence and the court's instructions.

I n chal | engi ng Rowl ey, defense counsel noted that "[t] he Court

appeared to rehabilitate him He appeared to be saying | can
follow the court's instructions. | think he has a rather pro
governnent bias he can't put aside in this case." The court denied

the chall enge, noting that Rowl ey expressed belief in his ability
to be fair and keep an open m nd. After perenptory chall enges were
exerci sed, defense counsel renewed her notion, noting she had
stricken Row ey but had used all her perenptory challenges,
identifying two jurors she woul d have stricken if she had not. The
court denied the renewed notion, finding that based on her
colloquies with Rowl ey and observation of his deneanor, she was
satisfied Rowl ey had answered truthfully as to his ability to be
fair and that he could be fair.

We reviewthe district court'srulingas to juror inpartiality
only for mani fest abuse of discretion. United States v. Bryant,
991 F.2d 171, 174 (5th GCr. 1993). Minoz relies on United States
v. Apodaca, 666 F.2d 89 (5th Gr.), cert. denied, 103 S.C. 53
(1982), where "the case had been initiated and prepared by the
FBI," the challenged juror, who had heard of the case in the

newspapers, had worked for the FBI and her husband had done so for



thirty years, she knew "how nuch investigation went into a case
before presentnent to a grand jury," and thus "mght . . . give a
little nore credence to the prosection.”™ 1d. at 93. W held the
district court did not abuse its discretion in denying the
chal | enge for cause, but stressed that "the proposed FBI w tnesses
did not appear" and noted that "sone place along the |ine we nust
know, no matter what a wtness says, that he or she has an
institutional bias he cannot overcone." Id. at 94. 1In the present
case, however, neither Rowey nor his wife had been in |aw
enforcenent and Row ey's relatives then or previously so enpl oyed
were never affiliated with any of the |aw enforcenent agencies
involved in this case, nor did it arise within their area of
operation. W recognize that extra precautions nmay be appropriate
to guard agai nst assunptions by jurors that favor | aw enforcenent
W tnesses over others where the case is one "pitting police
testi nony agai nst that of a defense witness.”" See United States v.
Amerson, 938 F. 2d 116, 117 (8th Gr. 1991); United States v. Evans,
917 F.2d 800, 807 (4th Cr. 1990) ("this case was going to be
decided on the basis of whether the jury believed Valentine,
testifying for the governnent, or the defendants, testifying for
t hensel ves"). Here, however, although a |aw enforcenent officer
testified, his testinony was not neani ngfully chal |l enged, there was
no defense evi dence whatever, and the governnent's case was strong
and whol |y unrebutted.

We are unable to conclude that the district court abused its

discretion in overruling the challenge for cause to venirenman



Rowl ey, and hence reject Munoz's conplaint in this respect.!?
Munoz's final contention is that two of the governnent's
perenptory strikes, one as to an Hispanic and the other as to an
African- Anerican, violated Batson v. Kentucky, 106 S. C. 1712
(1986) .
After strikes, defense counsel raised the matter wth the

court as follows:
". . . [I]t appears that the governnent has struck
t he only Hi spani ¢ nenber of the jury, Sal azar. They al so
struck one black nenber, C eo Thomas. For the record,
al though | don't think it matters anynore, the defendant
i's Hispanic. We woul d suggest that nakes out a prinma
facie case of racial discrimnation and ask that the
governnent be required to explain its perenptories.

THE COURT: M. Davis [the prosecutor].
MR. DAVI S: Judge, with regard to juror nunber 2

. As we agree with the governnent on this i ssue, we do not reach
its alternative contention, based on United States v. Prati, 861
F.2d 82, 87 (5th Cr. 1982), that any error was harnl ess because
Rowl ey did not serve. Prati may be distinguishable as it involved
sustaining a challenge for cause (and does not expressly reflect

that the governnent used all its perenptory challenges). There may
be sonething to be said for not penalizing the grant of chal |l enges
for cause in close or doubtful cases. Cf. Queen v. Hepburn, 7

Cranch (11 U. S.) 290, 297-98, 3 L.Ed. 348, 350 (1813) (trial court
may properly excuse juror for possible predisposition to one side
even though that was not to such an extent as to require sustaining
of challenge for cause). |If Prati is not so construed, it may be
inconsistent with earlier decisions of this Court such as United
States v. Nell, 526 F.2d 1223, 1229-1230 (5th Cr. 1976). See also
Bryant, 991 F.2d at 174 n. 3. Moreover, Prati relies on Ross V.
Ckl ahoma, 108 S. . 2273 (1988), which applied constitutional
standards in reviewwng a state crimnal conviction and death
sentence. It is not clear that we are restricted to such standards
inreviewng a federal crimnal conviction on direct appeal, where
reversal may be proper even though the error conpl ained of is not
of constitutional magnitude. While perenptory challenges, or the
nunmber provided by Fed. R Cim P. 24(b), nmy not be
constitutionally required, it does not followthat a trial court's
wrongful reduction of the nunber so provided is not reversible
error on direct appeal.



[ Roger Sal azar], he indicated that he spoke Spanish. And
[we] al so struck juror nunber 18 [ Paul a Price], who spoke
Spani sh as well because | anticipate there are going to
be Spanish in the tapes. | didn't want any argunents in
the jury as to their possible translation of the tapes
versus what is provided in the transcript to English
speakers.

Judge, with regard to juror nunber 22 [ C eo Thonas]
had indicated that she has got children who were on
wel fare. That apparently this person does not work. |
didn't feel that that was the type of person that |
wanted on the jury. And also just for the record, there
is a black female who is seated on the jury.

THE COURT: Anything further?

MS. MEYERS [ defense counsel]: W would just argue
that the reasons for striking the H spanic nenber are
insufficient. There is no dispute about the accuracy of
the tape in this case.

THE COURT: Anything further that you have, M.
Davi s?

MR. DAVIS: No, Judge.

THE COURT: . . . [Als to juror nenber nunber 2 who
was the only Hi spanic on the panel, | find that the
governnent's statenent of reasons for having exercised a
perenptory challenge with regard to that nenber of the
panel not to be based on any inperm ssible factor. The
ot her nenber of the panel who indicated a famliarity
w th Spani sh was al so struck

There is a black female who is a nenber of the
seated jury. And the Court is satisfied that thereis no

i nperm ssi ble ground that was used as a basis for the

exerci se of any chal |l enges on the part of the governnent.

Anything further at this point?

MS. MEYERS: No, Your Honor."

Striking a juror on the basis of race, including H spanic
ethnicity, clearly violates Baton. See Hernandez v. New York, 111
S.C. 1859 (1991). If the prosecutor articulates a race-neutra
expl anation for a challenged strike, the district court's decision

7



to credit the explanation is reviewed under the clearly erroneous
rule. Id. at 1869; United States v. Pofahl, 990 F.2d 1456, 1466
(5th Gr. 1993).

Turning first to the Hi spanic venireman, we note that the
stated reason was not ethnicity, but rather that the prosecutor did
not want Spani sh-speaking jurors because the prosecutor "didn't
want any argunents in the jury as to their possible translation of
the tapes versus what is provided in the transcript to English
speakers. " There was indeed a tape introduced of Minoz's
conversation with the governnent's wtness when Minoz sold and
delivered the gun to him and part of what Munoz said on the tape
was in Spanish. \Wile defense counsel then said "[t]here is no

di spute about the accuracy of the tape," there is nothing in the
record to reflect that this previously had been communi cated to,
much less stipulated with, the prosecutor; further, the relevant
subj ect was the accuracy of translation, not of the tape. At al
events, the concern expressed by the prosecutor was argunents or
differences anong the jurors as to the proper translation, not
sinply an overt challenge by the defense. That defense counse
t hought the matter had possible relevance is reflected by the fact
that she brought it up earlier on voir dire:

"MS. MEYERS:. You nmay hear a tape recordi ng that has
sone Spanish onit. |Is there any nenber of the panel who
speaks or understands Spani sh?

MR, SALAZAR. Nunber 2, Roger Sal azar. | do.

M5. MEYERS: And nunber?

MS. PRI CE: 18, Paul a Price.



MS. MEYERS: Anyone else? | thought | saw one nore
hand.

Anyt hi ng | have said here today that nmakes you t hi nk
you couldn't be a fair and inpartial juror in this case?"

Finally, that |anguage, rather than ethnicity, was the basis
of the prosecutor's strike inthis respect is reflected by the fact
that he also struck Paula Price, who spoke Spanish but was not
Hi spani ¢, and who was cross-struck by the defense (her brother had
been with the FBI and his wife was a police officer in Corpus
Christi).

Munoz argues that any striking based on Spani sh-speaking
ability, at least in Texas, is the equivalent of a strike based on
ethnicity. It may be that in certain, or even nost, situations in
Texas striking on such a basis would be the equivalent of or a
pretext for prohibited striking for ethnicity. But not in al

cases, as Hernandez indicates. The plurality there stated that "a
policy of striking all who speak a given | anguage, w thout regard
to the particular circunstances of the trial or the individua
responses of the jurors, may be found to be a pretext for racial
discrimnation." 1d., 111 S.C. at 1873 (enphasis added). Here we
are unable to conclude that the trial court was clearly erroneous
in determning that the prosecutor's explanation for striking
Sal azar was race neutral, was tied to the particular circunstances
of the trial, and was not pretextual. W hence overrule Minoz's
contention as to Sal azar.

Finally, we turn to the conplained of strike of the female

African- Anerican venire nenber Ceo Thonas. The prosecution's



stated reason for the strike was that she had children on welfare
and apparently was unenpl oyed. The prosecution noted that another
femal e African-Anerican served on the jury.? This explanation was
accepted by the district court as race-neutral. The explanationis
not facially racial. See Pofahl, 990 F.2d at 1466 (enpl oynent and
econom c status are nonracial). See also United States v. Moreno,
878 F.2d 817, 820 (5th Cir.), cert. denied, 110 S.Ct. 508 (1989)
("young, single, unenployed and inexperienced"). Mor eover, when
the district court ruled, defense counsel had questioned the
expl anation for the stri ke of Sal azar but had not questioned in any
way the explanation for the Ceo Thonmas strike; nor did defense
counsel ever do so in the trial court. VWi | e defense counsel
bel atedly attenpts to do so on appeal, which we do not approve, the
governnment in any event responds by correctly pointing out that no
ot her prospective juror indicated that they were unenpl oyed and had
famly nmenbers on welfare. Cf. Moore v. Keller Industries, Inc.,
948 F.2d 122, 202 (5th GCr. 1991). W reject the conplaint as to
the striking of Ceo Thonas.

Having rejected all of Mnoz's conplaints on appeal, his

convi ction and sentence are accordingly

AFFI RVED.

2 There is no indication whether any nale African-Anericans
served on the jury. For the sake of argunent only, we assunme none
did; by the sanme token, however, we cannot assune that any were
anong the relevant venire and/or were struck by the prosecution.
Nor can we assune that the prosecution struck any African-Anmerican
ot her than O eo Thonas.
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