UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2104

JAMES B. WHATLEY, ET AL.,
Pl ai ntiffs-Appellants,

ver sus

RESOLUTI ON TRUST CORPORATI ON as
Recei ver for Continental Savings,
a Federal Savings and Loan

Associ ati on,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

( Septenver 7/, 1994 )

Before POLI TZ, Chief Judge, GARWOOD and DUHE, Circuit Judges.
POLI TZ, Chief Judge:

Janes What |l ey, John Row ey, Philip Sol onon, Myra Beth Whatl ey,
and Dan Bensinon appeal the district court's dismssal of their
clains against Resolution Trust Corporation and Continental
Savi ngs, AFSLA, for lack of subject matter jurisdiction. For the
reasons assigned we vacate and remand for further proceedi ngs.

BACKGROUND

On Decenber 17, 1990 the plaintiffs filed suit in state court



in Travis County, Texas against Continental Savings, AFSLA for
breach of fiduciary duty, breach of <contract, and tortious
interference with contractual relations. RTC, as conservator for
Continental, intervened on January 16, 1991 and renoved to federal
court. The conservator was substituted as party defendant and
requested and recei ved a stay of proceedi ngs pursuant to 12 U S. C
§ 1821(d)(12)(A)(i).* This stay expired in March of 1991.

Six nonths later, on August 16, 1991, the Ofice of Thrift
Supervi sion declared Continental insolvent and appointed RTC as
receiver. RTICfiled pleadings to reflect its capacity as receiver
but did not request a stay of proceedings, although part (ii) of
subsection 1821(d)(12)(A) permts of such.? RTC initiated the
adm nistrative clains process by publishing notice in the Houston
Chronicle directing Continental's creditors to submt their clains
to RTC by Novenber 18, 1991.% RTC did not publish this notice in
Travis County where the plaintiffs lived and originally had filed
their suit. Nor did RTC provide the plaintiffs wth personal

"After the appointnent of a conservator . . . for an insured
depository institution, the conservator . . . nmay request a stay
for a period not to exceed -- (i) 45 days, in the case of any
conservator, . . . in any judicial action or proceeding to which
such institution is or becones a party.” 12 U S C
§ 1821(d)(12) (A (i).

2"After the appointment of a . . . receiver of an insured
depository institution, the . . . receiver nmay request a stay for
a period not to exceed . . . (ii) 90 days, in the case of any
receiver, in any judicial action or proceeding to which such
institution IS or becones a party." 12 U s C

§ 1821(d) (12) (A (ii).

3See 12 U.S.C. § 1821(d)(3)(B), requiring that such notice be
publ i shed.



notice of the filing procedures and deadline as required by
12 U.S.C. §8 1821(d)(3)(CO.* Unaware of the procedure for filing an
admnistrative claim on Septenber 27, 1991 the plaintiffs sent RTC
a letter advising of the clains nmade in their pending |awsuit.

RTC, obviously fully cogni zant of the pending | awsuit, nade no
att enpt what soever to comrunicate with plaintiffs or their counsel.
| nstead, on January 15, 1992 -- after the tinme for filing
admnistrative clains had expired -- RTCfiled a notion to dism ss
the plaintiffs' conplaint for failure to exhaust adm nistrative
remedi es. In response the plaintiffs asserted that: (1) the
adm nistrative clains process of the Financial Institutions Reform
and Recovery Enforcenent Act of 1989 (FIRREA) does not apply to
lawsuits filed before the appointnent of the receiver; (2) the
receiver's failure to give the plaintiffs proper notice of the
clains process exenpted them fromthe exhaustion requirenent; and
(3) the plaintiffs notified the receiver of their claim by the
Septenber 1991 letter.

The district court initially denied RTC s notion to dism ss.

RTC then filed a notion for sunmary judgnent contending that the

4 The receiver shall mail a notice sinmlar
to the notice published under [subsection B]
at the tinme of such publication to any
creditor shown on the institution's books --

(i) at the «creditor's |ast address
appearing in such books; or

(i1) upon the discovery of the nane and
address of a claimant not appearing on the
institution's books within 30 days after the
di scovery of such nane and address.

12 U.S.C. 8§ 1821(d)(3)(C (enphasis added).
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plaintiffs' unsecured clains were prudentially npbot because the
value of the secured clainms exceeded the value of the bank's
assets. Before ruling on the summary judgnent notion, however, the
district court reversed its position on the notion to dismss
vacated its prior orders, and dism ssed the plaintiffs' case for
lack of subject matter jurisdiction. The plaintiffs tinely
appeal ed.
ANALYSI S

We review dismssals for lack of subject matter jurisdiction
de novo,® applying the sane standard as that applied by the
district court. The district court determned that the plaintiffs
failure to file an adm nistrative claimw th RTC deprived the court
of jurisdiction. Concluding that FlIRREA provides otherwise with
respect to lawsuits filed before the receivership, we vacate and
remand for further proceedings.

Pre- Versus Post-receivership Cains

We noted the differences between pre- and post-receivership
clains in Carney v. Resolution Trust Corporation.® Because subject
matter jurisdiction is tested as of the tinme of the filing of the
conplaint,” district courts presiding over actions properly filed

prior to the appointnment of a receiver continue to be vested with

SMatter of Bradley, 989 F.2d 802 (5th Cir. 1993).
6No. 93-1329, 1994 W. 126745 (5th Cir. April 14, 1994).
'Car ney.



jurisdiction.?® The situation differs when the receiver is
appoi nted before the filing of an action against a failed financi al
institution. As explained in Meliezer v. Resolution Trust
Conpany,® "FIRREA contains no provision granting federal
jurisdiction to clains filed after a receiver is appointed but
bef ore adm ni strati ve exhaustion."°
By contrast, several sections of FlIRREA provide that federal
jurisdiction over pre-receivership clains continues after the
appoi ntnent of a receiver. Subsection 1821(d), which governs the
powers and duties of a receiver, states:
Except as otherwi se provided in this subsection,?!
no court shall have jurisdiction over --
(i) any claim or action for paynent from or any
action seeking a determ nation of rights with respect to,
the assets of any depository institution for which the
Cor poration has been appointed receiver . . .; or
(ii) any claimrelating to any act or om ssion of
such institution or the Corporation as receiver.?!?
Paragraph (5)(F)(ii) of the subsection provi des otherw se, stating
that "[s]ubject to paragraph (12), the filing of a claimwth the
recei ver shall not prejudice any right of the claimant to continue

any action which was filed before the appointnent of the

8See Rosa v. Resolution Trust Corp., 938 F.2d 383 (3d Cir.),
cert. denied, 112 S. C. 582 (1991); see also Praxis Properties,
Inc. v. Colonial Sav. Bank, S.L. A, 947 F.2d 49 (3d Gr. 1991).

°952 F.2d 879 (5th Gr. 1992).
01d. at 882.

U"This subsection" refers to section 1821(d) as a whol e.
Marquis v. F.D.I.C, 965 F.2d 1148 (1st Cr. 1992) (en banc).

1212 U.S.C. § 1821(d)(13)(D).
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recei ver."®® Paragraph (12) explains that after its appointnent,
a receiver "may request a stay for a period not to exceed

(ii) 90 days, . . . in any judicial action or proceeding to which
such institution is or becones a party."

This circuit, and the others addressing the issue, have
interpreted these and ot her paragraphs® of subsection 1821(d) to
mean that a separate schene exists for the disposition of lawsuits
filed pre-receivership.® Those clains, based on valid federa
jurisdiction when filed, may be affected only through the stay
provi si on detail ed in par agr aph (12) (A (ii). Thi s
| egislatively-created franework strikes a fair bal ance between the
goals of efficiency and expediency underlying FIRREA and the
interests of creditors who, having invoked the proper procedures
for protecting their rights, have expended tine, noney, and energy
in properly asserting their clains.

Pre-receivership O ains and Exhausti on

There is an added odi ous di nensi on when the receiver, with

1312 U S.C. § 1821(d)(5)(F)(ii).
1412 U S.C. § 1821(d)(12)(A)(ii).

For exanpl e, paragraphs (6)(A) and (8)(C) permt a clainmnt
to continue asuit filed before the appoi ntnment of a receiver after
its admnistrative claim has been disallowed. 12 U S.C
§ 1821(d)(6)(A) and (8)(0O.

18See Brady Devel opnent Co. v. Resolution Trust Corp., 14 F.3d
998 (4th CGr. 1994); Carney; Mrquis; Praxis; Rosa; see also
F.D.1.C. v. dynn, 1993 W 413958 (N.D.Ill. Cctober 15, 1993);
Lani gan v. Resol ution Trust Corp., 1992 EL 130075 (N.D.Il1. June 9,
1992); Quidry v. Resolution Trust Corp., 790 F. Supp. 651 (E.D. La.
1992); Coston v. Gold Coast Gaphics, Inc., 782 F.Supp. 1532

(S.D.Fla. 1992).



full know edge of the pending lawsuit, foregoes a request for a
stay and waits until the tinme for the adm nistrative clains process
has expired to appear in court requesting dismssal because of the
plaintiffs' supposed failure to exhaust adm nistrative renedies.
In the eyes of the claimant -- especially one who receives no
actual notice of the admnistrative process -- his lawsuit is
awai ting disposition: the receiver, having intervened and been
substituted as party defendant, ostensibly joins himin awaiting a
hearing on the nmerits. In reality, however, the receiver lies in
anbush, awaiting expiration of the adm nistrative deadline so that
it may dispose of the claimwthout consideration of its nerits.
We neither find nor assign any such intent to Congress in its
enact nent of FlI RREA

Congress created a separate schene for the handling of
pre-receivership actions, giving the receiver the privilege, but
not the duty, to request a stay of judicial proceedings so that it
m ght first consider the pending claimadmnistratively. Neither
a request for a stay nor the failure to request a stay deprives the

district court of jurisdiction. Rather, if the receiver requests

a stay, the court will defer action tenporarily. |If the receiver
does not tinely seek a stay, the judicial action will routinely
pr oceed. This does not nean that the judicial process runs

concurrently with the adm nistrative renedy.?” Congress has given

the receiver the option to either request a stay, and proceed

7See Carney (allow ng simnultaneous pursuit of administrative
and judicial renedies thwarts the congressional purpose for
enacting FI RREA); accord Brady.



admnistratively based on the claimant's conplaint or any
substitute or supplenental filing it may request, or forego the
privilege of requesting a stay and thus proceed judicially. Should
the receiver choose to proceed adm nistratively, it nust request
the stay within 90 days of its appointnent;® thereafter no stay may
be sought and the judicial action is to proceed.

As in any case of statutory interpretation, we |ook to the
pl ai n | anguage of the statute, reading it as a whol e and m ndf ul of
the linquistic choices made by Congress. The | anguage of
subsection 1821(d) is clear: "The Corporation may, as receiver,

determne clains in accordance with the requirenents of this

subsection."® "After . . . appointnent . . . [as] receiver for an
i nsured depository institution, . . . [it] may request a stay for
a period not to exceed . . . 90 days, . . . in any judicial action

or proceeding to which such institution is or becones a party."?°
The term"may" is perm ssive; it neither indicates nor requires an

exclusive neans of action -- it is discretionary.? Paragraph

8See Praxis (analyzing the legislative history and the
| anguage of 12 U.S.C. § 1821(d)(12)(A) and concl udi ng t hat Congress
intended that the receiver request the stay within the first 90

days of its appointnent). O herwi se, the receiver would have
"carte blanche to stay a judicial proceeding at any tine it feels
it needs a 90-day break fromthe rigors of litigation." 1d. 947

F.2d at 69. W agree with the analysis of our colleagues on the
Third CGrcuit that the privilege to request a stay nust be
restricted to the first 90 days after appoi ntnent to prevent abuse.

1912 U.S.C. 8§ 1821(d)(3)(A) (entitled "Authority of receiver
to determne clains") (enphasis added).

2012 U S.C. § 1821(d)(12)(A)(ii) (enphasis added).

2lRose v. Rose, 481 U.S. 619 (1987) (Congress' use of word
"may" does not inply exclusivity; it establishes only a

8



(3)(A) allows, but does not require, the receiver to determne
clains in accordance wit h FI RREA; 22 paragraph (12)(A)(ii) grants the
receiver t he privilege, shoul d it choose to proceed
adm nistratively, to request a stay of judicial proceedings.?
Nei t her provision is mandatory. The use of the term "shall" in
ot her paragraphs of subsection 1821(d) supports this analysis.?
The | anguage of subsection 1821(d), and its |egislative
hi story, lends support to our conclusion. Absent a request for a
stay pursuant to paragraph (12)(A)(ii), no provision of the
subsection exists by which the judicial proceeding may be stayed.
As congressional goals of efficiency and expediency would be
prejudiced if adm nistrative and judicial processes were allowed to
proceed si mul tantously,? Congress obviously intended to grant the
receiver the option to use initially either the adm nistrative or

judicial nmechanism |If Congress had intended the adm nistrative

di scretionary power); accord F.D.I.C. v. MSweeney, 976 F.2d 532
(9th Gr. 1992), cert. denied, 113 S.C. 2440 (1993); F.D.I.C .
Canfield, 967 F.2d 443 (10th Cr.), cert. dismssed, 113 S. C. 516
(1992); Resolution Trust Corp. v. Lightfoot, 938 F.2d 65 (7th Cr
1991) .

225ee also 12 U.S.C. § 1821(d)(6)(A) (i) (the receiver nmay opt
out of the adm nistrative process after an admnistrative claimis
filed by refusing to act on the claimfor 180 days at which point
the claimant is free to proceed in federal court).

2See also Brady (concluding stay provision of paragraph
(12) (A (ii) is optional and discretionary).

2See e.qg., 12 U.S.C. 8§ 1821(d)(5) (A (i) (establishing tine
period in which receiver shall determ ne adm nistrative clains);
(8)(A) (receiver shall establish an expedited clains process for
certain claimants); (15 (A) and (B) (receiver shall nake an
accounti ng).

5See Carney; see al so Brady.
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procedure to be exclusive for pre-receivership actions, it would
not have provided for the perm ssive stay. It would have been a
sinple matter to provide for an automatic, mandatory stay of all
pendi ng judicial actions.? This Congress did not do; this we wll
not do under the guise of statutory interpretation.?’

Finally, the purposes of FI RREA and basic notions of fair play
mlitate agai nst the procedure foll owed by the receiver -- awaiting
expiration of the tinme allowed for initiating clains and then
moving to dism ss the pending judicial actions. FlIRREA seeks the
efficient and expedient handling of clains.? Efficiency and
expedi ency, however, are not justifications for vitiating the
primary purpose of FI RREA. Congress intended to establish a schene
for fairly adjudicating «clains against failed financial
institutions. It did not structure a systemfor the sandbaggi ng of
valid clains. The statute is not to be used as an easy neans of
avoi di ng consideration of clains on their nerits. As denonstrated
by the special provisions governing pre-receivership suits,
Congress had the rights of claimants in mnd when it enacted
FIRREA. RTC may not distort the provisions designed to facilitate
the processing of clainms into a tool for subverting the right of

claimants to present their clains on the nerits.

2See e.g., 11 U.S.C. 8 362(a)(1l) (inposing automatic stay in
t he bankruptcy context).

2’Matter of Meyerland Co., 960 F.2d 512 (5th Cr. 1992), cert.
denied, 113 S. . 967 (1993). See also Lightfoot; MSweeney;
Canfi el d.

28See Brady; Carney; Marquis; Meliezer.
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We therefore hold that with regard to actions filed before the
recei vership, the receiver may opt either for the judicial route,
by allowing the action to continue, or it may choose the
adm ni strative process, by noving for a stay within 90 days of its
appointnment.?® In the instant case, RTC did not tinely request a
stay of the plaintiffs' pre-receivership proceeding and it is
therefore deened to have determned to proceed with the litigation
in federal court.

The decision of the district court is VACATED and the case is
REMANDED f or further proceedi ngs consistent herew th.

DUHE, Circuit Judge, concurring:

| agree that the receiver's failure to invoke the optional
stay sinultaneously with the giving of notice to creditors neans
that the pending action was not suspended under 8§ 1821(d)(12) but
continued wunder § 1821(d)(5)(F)(ii). (Paragraph (5)(F) (i)
recognizes that a claimant's right to continue a pre-appoi nt nent
law suit is not prejudiced unless the receiver requests a stay
under paragraph (12)). A plaintiff whose suit continues cannot
have his claimdisallowed for failure to continue his suit.

| wite separately to express ny opinion that RTC s failureto
mai | the notice required under § 1821(d)(3)(C) is also dispositive,
for two reasons.

First, the failure to nail notice left the receiver w thout

2l n so holding, we recognize that other circuits are not in
accord. See Brady Devel opnent Co. V. Resolution Trust Corp., 14
F.3d 998 (4th Cr. 1994); see also Bueford v. Resolution Trust
Corp., 991 F.2d 481 (8th Cr. 1993); Resolution Trust Corp. V.
Must ang Partners, 946 F.2d 103 (10th G r. 1991).

11



the power to determne the plaintiffs' claimadmnistratively and,
therefore, exenpted plaintiffs from the exhaustion requirenent
notw t hstanding Meliezer. In Meliezer, a suit filed against the
recei ver post-appointnent, the receiver's failure to mail notice
upon learning the identity of the claimnt (under subsection
(dD)(3)(O)(ii)) did not relieve the claimant fromthe obligation to
exhaust adm ni strative renedi es, because subsection (d)(3)(C does
not inpose "a consequence for failure of conpliance."? The
Meliezer claimant was a debtor of the institution, not shown on the
institution's books as a creditor, and the claimbecame known to
the receiver only upon the filing of the suit after the bar date
for filing clains had passed. The plaintiff could have filed an
admnistrative claimbelatedly at the tinme of its conplaint which

t he recei ver would |ikely have disallowed.3 | would not extend the

30 Meliezer, 952 F.2d at 883. Unlike the Meliezer panel,
find sound statutory basis for the argunent that the receiver's
very authority to determne clains hinges on its conpliance wth
the notice requirenents. See § 1821(d)(3)(A) (receiver nmay
determ ne clains in accordance with "requirenents" of § 1821(d));
§ 1821(d)(3)(B) (receiver "“shal " publish notice); § 1821(d)(3)(CO
(receiver "shall"™ mail a simlar notice to creditors shown on the
institution's books and clainmnts who becone known); see also
Meliezer, 952 F.2d at 881 (recogn|2|ng t hat under 8§ 1821(d)(3) it
is the new clains procedure which "gives the Receiver :
authority to review clains"); id. at 880 (recognizing t hat by
publishing the notice and establishing a clainms deadline the RTC
"inplenment[s] the admnistrative clains process"); Brady Dev. Co.
v. RTC, 14 F.3d 998, 1001 (4th G r. 1994) (noting that RTC "began

its clainms process” by publishing the required notice). Because
the notice provisions are nandatory under paragraph (3)(B) & (0O,
| consider them a "requirenent" of subsection (d). | al so

interpret paragraph (3)(A) as conferring authority to deternine
clains only if the receiver satisfies such "requirenents.'
Accordingly, the statutory schene does provide a consequence for
the failure of conpliance with the notice requirenent.

31 See § 1821(d)(5) (O (i) (providing for final disallowance
of clains filed after the date given in the published notice
unl ess clause (ii) applies, i.e., claimnt does not have notice of



holding of Mliezer to a creditor suit filed against the
institution before appointnment of the receiver. |In the case of a
claimant with a suit pending when the receiver is appointed, |
woul d hold that if the receiver fails to give notice of the clains-
filing deadline as required under § 1821(d)(3)(C, it |I|acks
authority to determ ne the clai munder 8§ 1821(d)(3)(A).

Chi ef Judge Politz's opinion recognizes, at least inplicitly,
that the receiver's notice to a claimant with a suit pending
against the receiver isinportant. | consider his reference to the
receiver's "request [for a] substitute or supplenental filing" an
allusion to the receiver's duty to notify a plaintiff of any
admnistrative filing requirenents. Thus if the receiver requests
a stay of a suit without requesting fromthe claimant a "substitute
or supplenental filing," the receiver nust consider the claim
admnistratively based solely on the conplaint. The mailing of
notice under 8§ 1821(d)(3)(C would constitute such a request for
substitute or supplenental presentation of the claimat the address
given in the notice.

Second, | would hold that the Due Process Cl ause requires
mai |l ed notice to a claimant known to the receiver by virtue of his
having filed suit against the institution before the appoi nt ment of
the receiver. For such claimnts, publication of notice (which is

sufficient for unknown cl ai mants3®?) is constitutionally infirm See

t he appointnent of the receiver intinme to file a claimbefore the
bar date but files in tinme to permt paynent).

32 Meliezer is again distinguishable. This Court never
considered the effect of the constitutional requirenent of due

13



Mul | ane v. Central Hanover Bank & Trust Co., 339 U S. 306, 317-20,

70 S. . 652 (1950) (holding that notice by newspaper publication,
which is sufficient for wunknown or mssing claimnts, 1is
unconstitutional with respect to known persons whose whereabouts

are al so known); Mennonite Bd. of Mssions v. Adans, 462 U S. 791,

798-800, 103 S. Ct. 2706, 2711-12 (1983) (requiring under the Due
Process O ause that a proceeding affecting the property of a party
whose nanme and address are reasonably ascertai nabl e be preceded by
personal service or mailed notice). These fundanental principles
of due process dictate that a clai mant known because of a pending
| aw suit enjoys the protection of § 1821(d)(3)(C (railed notice to
creditors shown on the institution's books or to claimnts who
becone known) as a constitutional m ninmum

| neverthel ess concur. Regardl ess of the adequacy of the
notice given by the receiver under either the constitution or
FIRREA itself, the receiver nust also request a stay to suspend
judicial action in a case filed pre-appointnent. Oherw se, the

jurisdiction of the court continues.

process on the statutory notice provisions in that case. The
Meliezer plaintiff apparently received constitutionally adequate
notice via the newspaper publication. Meliezer at 883 n.7. Until
suit was filed after the receiver was appointed and indeed after
the bar date had passed, the Mliezer plaintiff was not a known
cl ai mant and was known only as a debtor of the institution. Id. at
880.
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