United States Court of Appeals,
Fifth Grcuit.
No. 93-1961.
Cl assi e SCOIT, Plaintiff-Appellant,
V.

Donna SHALALA, Secretary of Health & Human Servi ces, Defendant-
Appel | ee.

Aug. 25, 1994.

Appeal from the United States District Court for the Northern
District of Texas.

Before POLI TZ, Chief Judge, DUHE and BARKSDALE, Circuit Judges.

DUHE, Circuit Judge:

Cl assie Scott appeals the district court's decision affirmng
the Secretary's denial of her application for disability benefits
under 42 U S.C. § 423. W reverse and renmand.

BACKGROUND

Scott, born in 1945, has a high school education and training
inclerk typing. She worked as an inspector on an assenbly |ine.
On QOctober 20, 1986, Scott sustained an on-the-job injury to her
back and I eg. She was diagnosed with a bul gi ng | unbosacral disc.

Scott changed job positions at her conpany, but reinjured her
back in February 1988. After a three-nonth absence, she returned
to her job and worked until February 17, 1989, the onset date of
her alleged disability.

In June 1990 Scott filed for Title Il disability insurance
benefits and Title XVI suppl enental security incone benefits. The

applications were denied initially and on reconsideration. A



heari ng was hel d before an adm ni strative | awjudge (ALJ) who found
that Scott had the residual functional capacity to perform
sedentary work, and thus was not disabl ed. Scott's request for
review by the Appeals Council was denied, and the ALJ's
determ nation becane the Secretary's final decision. In the
district court, the nmmgistrate judge recommended granting the
Secretary's notion for summary judgnent, and over Scott's
objections, the district judge adopted the magistrate judge's
reconmendati on. Scott appeals.
DI SCUSSI ON
On review, we determ ne whether the record as a whole
contains substantial evidence supporting the ALJ's findings, and
whet her the ALJ followed the proper |egal standards. Selders v.
Sullivan, 914 F.2d 614, 617 (5th G r.1990). Scott's only issue
wth nerit is whether the ALJ erred in relying upon the
medi cal - vocati onal gui delines (the guidelines) without considering
vocati onal expert testinony. The ALJ relied upon the guidelines to
determne that the regulations directed a conclusion of no
disability. See 20 CF. R pt. 404, subpt. P, app. 2, tbl. 1.
The ALJ found that Scott coul d not performpast rel evant work,
but had the residual functional capacity to performsedentary work

with certain limtations.? Specifically, the ALJ found that Scott

1'n evaluating a disability claim the Secretary nust
determ ne sequentially whether: (1) claimant is not presently
working; (2) claimant's ability to work is significantly limted
by a physical or nental inpairnment; (3) claimant's inpairnent
nmeets or equals an inpairnent listed in the appendi x of the
regul ations; (4) inpairnment prevents claimant from doi ng past
relevant work; and (5) clainmant cannot presently perform
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must have the option to sit or stand, as needed, cannot do
repetitive twsting, bending, stooping, or any kneeling or
craw ing; and nust use good back nechanics and be able to use a
TENS unit or roll pillow as needed. To provide adjudicative
gui dance when a claimant's |imtations do not neet a defined
exertional capacity, the Secretary issued a "Program Policy
Statenent."” In SSR 83-12, the Secretary st ated:
In sone disability clains, the nedical facts lead to an
assessnment of [residual functional capacity] which is

conpatible with the performance of either sedentary or |ight
wor k except that the person nust alternate periods of sitting

and standing.... Such an individual is not functionally
capabl e of doing either the prolonged sitting contenplated in
the definition of sedentary work ... or the prol onged standi ng

or wal ki ng contenpl ated for nost |ight work.
Because Scott nust alternate between sitting and standing as
needed, Scott's exertional capabilities do not fit within the
definition of sedentary work. See Wages v. Secretary of Health &
Human Servs., 755 F.2d 495 (6th G r.1985) (hol ding that substanti al
evidence is lacking to support the finding that the clainmnt can
performsedentary work when a sit/stand opti on has been added to a
claimant's exertional restrictions).

W have held that the Secretary my rely on the
medi cal -vocational guidelines to establish that work exists for a
claimant only if the guidelines' "evidentiary underpinnings
coincide exactly with the evidence of disability appearing on the
record.” Law er v. Heckler, 761 F.2d 195, 197 (5th G r.1985)

(internal quotations omtted). SSR 83-12 further states:

rel evant work. 20 C.F.R 8 404.1520(b)-(f); Selders, 914 F.2d
at 618. The ALJ found that Scott was not disabled at step five.
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[ M ost | obs have ongoi ng wor k processes whi ch demand t hat
a worker be in a certain place or posture for at least a
certain length of tinme to acconplish a certain task.
Unskill ed types of jobs are particularly structured so that a
person cannot ordinarily sit or stand at will. |In cases of
unusual limtation of ability to sit or stand, a [vocational
expert] should be consulted to clarify the inplications for
t he occupati onal base.
Thus, the ALJ erred in applying the guidelines in this case. See
Gallant v. Heckler, 753 F.2d 1450, 1457 (9th G r.1984) (guidelines
were i nproperly applied when clai mant's back pai n necessitated that
he alternate periods of sitting, standing and walking); cf.
Law er, 761 F.2d at 198 (guidelines were inproperly applied when
claimant asserted that she could not sit or stand for prol onged
periods of tine).
The ALJ msapplied the guidelines in another respect.
Al t hough the ALJ rejected Scott's allegation of disabling pain,? he
acknow edged that Scott's conplaint has a basis in the record and
that Scott m ght have slight, occasional breaks in concentration or
attention due to pain. Pain may constitute a nonexertional factor
that can limt the range of jobs a clainmant can perform Carter v.
Heckler, 712 F.2d 137, 142 (5th G r.1983). |In such cases, the ALJ
must rely on expert vocational testinony to establish that jobs
exist. See Fraga v. Bowen, 810 F.2d 1296, 1304 (5th Cr.1987).

The ALJ did correctly avail hinmself of the testinony of a

vocati onal expert. We cannot conclude, however, that the ALJ

2The ALJ's finding that Scott's pain was not debilitating is
supported by substantial evidence. The ALJ rejected Scott's
subj ective conplaints of constant pain, and we defer to that
credibility determnation. See Wen v. Sullivan, 925 F.2d 123,
128 (5th Cir.1991). The objective evidence does not support
Scott's conplaint of constant pain.
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properly considered the vocational expert's testinony given only
the ALJ's vague and confusing reference to that testinony in his
findi ngs.?3 Accordingly, we reverse and remand for proper
consideration of the vocational expert's testinony. See SEC v.
Chenery Corp., 318 U S. 80, 87, 63 S.Ct. 454, 459, 87 L.Ed. 626
(1943).

REVERSED and REMANDED

The ALJ di scusses the vocational expert's testinony, but
Wth respect to past relevant work. Oher than a passing
reference, the ALJ does not discuss the vocational expert's
testi nony when determ ni ng whether Scott has residual functional
capacity for sedentary work.



