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Fifth Grcuit.
No. 93-1773.
Ruby Paul i ne HENDERSON, et al., Plaintiffs-Appellees,
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NORFCLK SOUTHERN CORPORATI ON, et al ., Defendants,
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June 26, 1995.

Appeal from the United States District Court for the Northern
District of Texas.

Before DAVIS and JONES, Circuit Judges, and CUMM NGS, District
Judge.?

W EUGENE DAVIS, Circuit Judge:

The def endants appeal an adverse judgnent rendered in favor of
the survivors of Roy Lee Henderson for both conpensatory and
punitive damages followi ng a bench trial. M. Henderson died as a
result of injuries he suffered when his tractor-trailer overturned.
The district court concluded that the accident resulted fromthe
conbi ned negligence and gross negligence of the defendants. The
central issue on appeal is whether the district court's findings
are clearly erroneous. For the reasons stated below, we find no
clear error except with respect to the district court's gross
negligence findings. W therefore affirmthe judgnment except for
the punitive damages award, which we vacate.

IDistrict Judge of the Northern District of Texas, sitting
by desi gnati on.



Roy Lee Henderson worked as an independent truck driver
hauling freight for various railroad conpanies as part of the
so-called truck-railroad "piggy-back" system of transportation.?
On the day of the accident, Henderson picked up a trailer | oaded
wth crushed glass at the Atchison, Topeka & Santa Fe Railway
Conpany ("Santa Fe") Termnal in Garland, Texas. Al t hough the
trailer was owned by Norfol k Southern Railway Conpany ("Norfolk
Sout hern"), Santa Fe was operating it at the tine.® After |eaving
the Santa Fe termnal, M. Henderson encountered a detour on
Interstate H ghway 35E requiring himto exit onto the frontage
r oad. Shortly after M. Henderson exited the highway, the rear
tandem wheel s of the tractor-trailer |eft the paved portion of the
frontage road, causing both the tractor and trailer to roll over.
M . Henderson suffered nmultiple injuries, including a fracture of
his right hip and contusions to his |ungs. He suffered a fata
heart attack shortly after surgery on his hip.

M. Henderson's w dow, Ruby Henderson, and Henderson's
chil dren subsequently brought a wongful death action agai nst Santa
Fe and Norfolk Southern. The plaintiffs alleged that the

defendants were negligent and grossly negligent in failing to

2The systemis conprised of an interconnected network of
truck and railroad shipping routes. Trucks typically transport
cargo over short distances. For |onger routes, however, truck
trailers are "piggy-backed" on flat-bed railroad cars and shi pped
by rail for a portion of the trip.

SWhi l e each railroad conpany generally owns a fleet of truck
trailers, the trailers are interchangeable. As with railroad
cars, railroad conpanies freely operate trailers owed by ot her
rail road conpanies. An independent trucking conpany typically
owns and operates the tractor portion of the truck.
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properly inspect and maintain the trailer involved in the accident.
The plaintiffs' theory at trial was that the trailer's "slider
sub-assenbly," a key conponent in the trailer's suspension system
was defective. The plaintiffs contended that this defect prevented
the rear tandem wheels of the trailer from "tracking" directly
behind the tractor, a phenonena known as "off-tracking" or
"dog-tracking."

The plaintiffs' |ead expert, R chard Turner, testified that
the rear tandemwheel s of Henderson's trailer drifted off the paved
portion of the road into a nuddy ditch along the right side of the
frontage road because the trailer was off-tracking over a foot to
theright. As the trailer slippedinto the ditch, both the tractor
and trailer turned sideways and rol |l ed over. Turner attributed the
cause of the off-tracking to a defect in the trailer's slider
sub- assenbl y. He concluded that the defendants were negligent
because they failed to regularly inspect and nmaintain the slider
sub-assenbly according to the trailer manufacturer's nmaintenance
reconmendat i ons. 4

Turner based his explanation of the accident in part on the
testinony of several eyew tnesses. Two truck drivers who were
followng Henderson's truck testified that they observed
Henderson's trailer off-tracking by over a foot shortly before the

acci dent. According to their testinony, Henderson slowed to

“The owner's manual issued by the trailer's manufacturer
recommended nmai nt enance every 20,000 mles or every four nonths.
The defendants concede that they did not foll ow these
recommendations at the tine of the accident.
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between 25-35 mles per hour after exiting the highway. They
observed the trailer sliding into the ditch and the resulting
rollover, and testified that the tractor's wheels never left the
pavenent before the rollover. Turner also based his conclusion on
evi dence of excessive wear on the trailer's right tires, which he
testified is consistent with off-tracking.

The def endants chal | enged Turner's expl anati on of the acci dent
at trial and argued that the accident occurred because Henderson
was speedi ng when he exited the hi ghway and negligently allowed t he
ri ght wheels of the tractor-trailer todrift off the frontage road.
The defendants' experts testified that Henderson allowed the
tractor-trailer to drift off the frontage road and then

overconpensated by turning sharply to the left in order to return

the tractor-trailer to the frontage road. They testified that
Henderson's maneuver caused the tractor-trailer to roll over
because of his high rate of speed. These experts based their

conclusions in part on the testinony of an eyewi tness who testified
t hat Henderson was traveling i n excess of 50 m | es per hour shortly
before the accident. Finally, an engineer for the trailer
manuf acturer testified that his inspection of the trailer reveal ed
no defects in the slider sub-assenbly.

At the close of the bench trial, the district court found in
favor of the plaintiffs. The court found that the accident was
caused by off-tracking, and that the off-tracking resulted froma
defect in the trailer's slider sub-assenbly. The court thus

rejected the defendants' theory that Henderson's speed and



i nattentiveness caused the accident. The court concluded that the
defendants were negligent for failing to properly inspect and
maintain the trailer, and awarded the plaintiffs $1,250,000 in
conpensatory damages. The court further found that the defendants
were grossly negligent and awarded the plaintiffs an additiona
$1, 250,000 in punitive damages. The court then allocated the
$2,500,000 in total danmages 50% to Santa Fe and 50% to Norfolk
Sout hern pursuant to Texas' conparative negligence statute. The
defendants tinely appeal ed.
1.
A

Santa Fe and Norfol k Southern first challenge the district
court's detailed findings relating to the cause of the accident and
the defendants' failure to properly inspect and maintain the
trailer. The defendants also challenge the district court's
allocation of fault between Santa Fe and Norfol k Southern, and
argue that the court should have allocated sone of the fault to
Hender son. W review the district court's factual findings for
clear error. Anderson v. Cty of Bessenmer Cty, NC, 470 U S
564, 573, 105 S.Ct. 1504, 1511, 84 L.Ed.2d 518 (1985).° W nust

Santa Fe alternatively argues that the district court erred
in holding that it had a legal duty to inspect its trailers for
| atent defects. The existence of a legal duty is generally a
question of |law subject to de novo review. See Hayes v. United
States, 899 F.2d 438, 443 (5th Cr.1990) (applying Texas law to
state law clains). Because Santa Fe concedes that it has a duty
to conduct a reasonable inspection for other than | atent defects,
See 11 Tex.Jur.3d, Carriers 8 705 at 793 (1981) (citing CGulf,
WT. & PR Co. v. Wttnebert, 101 Tex. 368, 108 S.W 150
(1908)), and because Judge Buchneyer did not hold that the defect
in this case was |latent, we are convinced that Santa Fe's
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accept the district court's factual findings if they are plausible
when viewed in light of the entire record. Price v. Austin
| ndependent School Dist., 945 F.2d 1307, 1312 (5th G r.1991).
Odinarily, "[when a trial judge's finding is based on his
decision to credit the testinony of one of two or nore w tnesses,
each of whomhas told a coherent and facially plausible story that
is not contradicted by extrinsic evidence, that finding, if not
internally inconsistent, can virtually never be clear error."” 1d.
After carefully reviewng the record, we conclude that the
district court did not clearly err in finding that the defendants
negl i gence was the proxi mate cause of the accident. The district
court found the plaintiffs' eyew tnesses nore credi bl e because the
court believed that they were in the best position to observe the
speed and novenent of Henderson's tractor-trailer before the
rollover. The court also found Turner's testinony nore credible
because it was the only expert testinony that was consistent with
the testinony of the plaintiffs' eyewitnesses. A district court's
assessnent of the relative credibility of opposi ng expert w tnesses
is entitled to deference. See @Gulf Consolidated Services, Inc. v.
Corinth Pipewrks, S. A, 898 F.2d 1071, 1077 (5th Cr.), cert.
denied, 498 U S. 900, 111 S C. 256, 112 L.Ed.2d 214 (1990).

Turner's testinony is consistent wwth the eyewi tness accounts of

argunent is essentially a breach of duty question subject to the

clearly erroneous standard. See Hayes, 899 F.2d at 447 (whether

an inspection is reasonable is a question of fact, not a question
of |law subject to de novo review). Thus, if a reasonable

i nspection woul d have uncovered the defect, the railroad breached
its duty under Texas | aw.



the accident and the physical evidence of excessive tire-wear and
damage to the slider sub-assenbly. W conclude, therefore, that
the district court did not clearly err in crediting Turner's
testinony over the testinony of the defendants' experts.

We al so agree that the district court did not clearly err in
apportioning the conpensatory damages 50% to Santa Fe and 50% to
Nor f ol k Sout hern pursuant to Texas' conparative negligence statute,
Texas CGvil Practice & Renedies Code 88 33.001 et seq.® As
expl ai ned above, the district court was entitled to credit Turner's
expl anation of the accident, and Turner testified that neither
Henderson's speed nor inattentiveness contributed to the acci dent.
Turner also testified that the inspection and naintenance
procedures of Santa Fe and Norfol k Southern were deficient. The
district court was thus entitled to find that the defendants were
equal ly responsible for failing to detect and correct the defect in
the trailer's slider sub-assenbly. Therefore, the district court
did not clearly err in finding Henderson free of fault and
allocating liability for the plaintiffs' conpensatory damages 50%
to Santa Fe and 50% to Norfol k Sout hern.

B

Santa Fe and Norfol k Sout hern next argue that the district

court clearly erred in finding themgrossly negligent and awar di ng

the plaintiffs punitive danmages. The district court cited three

5The district court's allocation of fault under Texas
conparative negligence statute is a question of fact subject to
the clearly erroneous standard. See Spruiell v. Schlunberger
Ltd., 809 S.W2d 935, 940 (Tex.App. —“Fexarkana 1991, no wit).
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principal grounds for its gross negligence finding. First, the
court found that the defendants ignored the trailer manufacturer's
recomendation that the trailer be periodically inspected and
mai nt ai ned. The court also credited Turner's testinony that the
defendants' failure to inspect and mai ntain the slider sub-assenbly
created a "significant hazard." Finally, the court found that the
def endant s i gnored nmai nt enance and i nspecti on gui delines issued by
t he Associ ation of Anerican Railroads ("AAR') in 1987.7 According
to the guidelines:
Failure to check for proper |ocking pin engagenent prior to
driving away and failure to take proper preventative
mai nt enance neasures can lead to slider nalfunction and
possi bl e accident, resulting in property damage, personal
injury, or even death.
Based on t hese warni ngs and Turner's testinony, the court concl uded
that "both defendants exhibited a wont of care with respect to the
i nspection and nai ntenance of their respective trailers to the
degree that it does show actual conscious indifference to the
rights, welfare and safety of the persons affected by it, including
cartage drivers like M. Henderson and the traveling public."”
Under Texas law, a plaintiff may obtain punitive damages upon
show ng that the defendant was grossly negligent. See WAl - Mart
Stores, Inc. v. Alexander, 868 S.W2d 322, 326 (Tex.1993). The
standard for proving gross negligence wunder Texas law 1is

considerably nore stringent than the "reasonabl e person" standard

for ordinary negligence. | d. The Texas Suprene Court recently

The AAR s | nterchange Rules Conmittee devel ops rul es and
st andards governing the interchange of railroad cars and truck
trailers.



formul ated a two-prong requirenent for proving gross negligence:
(1) viewed objectively fromthe standpoint of the actor, the
act or omssion nust involve an extrene degree of risk,
considering the probability and magnitude of the potenti al
harmto others, and (2) the actor nust have actual, subjective
awar eness of the risk involved, but neverthel ess proceed with
conscious indifference to the rights, safety, or welfare of
ot hers.
Transportation Ins. Co. v. Mriel, 879 S.W2d 10, 23 (Tex.1994).
Proof of both prongs is required before a plaintiff may recover
punitive damages. | d. Based on our review of the record, we
conclude that the plaintiffs' evidence is insufficient to satisfy
Mriel 's first prong.

To satisfy Moriel 's first prong, the plaintiff nmust prove
that the defendant's conduct involved an "extrenme risk of harm"
ld. Wether a defendant's conduct poses an extrenme risk of harm
requi res consideration of both the nmagnitude of the potential harm
to the plaintiff and the likelihood that serious harmw || occur:

As we said in Wal-Mart, the "extrenme risk" prong is not

satisfied by a renote possibility of injury or even a high

probability of mnor harm but rather "the Iikelihood of
serious injury to the plaintiff."
Moriel, 879 S.W2d at 22 (quoting Wal -Mart, 868 S. W2d at 326- 327).
The plaintiff nust thus show that the defendant's conduct created
a strong likelihood of serious harm "such as death, grievous
physical injury, or financial ruin." 1d. at 24.

The record does not support the plaintiffs' contention that
the defendants' conduct created an extrene risk. The record
supports the district court's finding that off-tracking was the
cause of the accident, and that the off-tracking resulted froma

defect inthe trailer's slider assenbly. However, the record fails
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to show that off-tracking poses an extrene risk of serious injury.
I ndeed, in testifying that Henderson was free of negligence despite
his failure to notify anyone of the off-tracking, the plaintiffs

experts conceded that nost truck drivers do not consider
off-tracking to be particularly hazardous. Significantly, the
record does not reflect any evi dence of serious accidents resulting
fromoff-tracking. See Wal-Mart, 868 S.W2d at 327 (hol ding that
a defect in the defendant's parking lot did not create an extrene
risk of harm because the record revealed no evidence that the
defect had caused any serious injuries before the plaintiff's
acci dent) .

The plaintiffs counter by arguing that off-tracking is too
narrow a focus for evaluating the risk of the defendants' conduct.
They contend that off-tracking is nerely a synptom of the
defendants' failure to properly inspect and maintain the trailer.
They argue that punitive damages shoul d be based on t he def endants
failure to inplenent a systemw de inspection and maintenance
program to ensure that their trailers are safe. Wthout such a
program the plaintiffs argue, the |ikelihood of a serious acci dent
is significant given the volune of the defendants' traffic. To
support their position, the plaintiffs point to the 1987 AAR
mai nt enance guidelines. The plaintiffs contend that the warnings
in these guidelines establish that the defendants' om ssions posed
significant risks beyond nere off-tracking.

The plaintiffs' attenpt to broaden the scope of the

def endants' om ssions does not alter our analysis under Moriel
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However broadly the plaintiffs choose to characterize the
def endants' om ssions, Miriel requires themto prove not only that
t he defendants' om ssions created a risk of serious harm but also
that the likelihood of the harm occurring was nore than renote.
879 S.W2d at 22. The record supports the plaintiffs' contention
that a slider malfunction could have caused nore severe problens
than off-tracking. For exanple, the record suggests that a
cat astrophi c di sengagenent of the slider sub-assenbly could cause
the trailer to separate fromthe tractor and that such an acci dent
could result in serious injuries.

However, the plaintiffs' argunent nust ultimately fail because
the record does not establish that such a catastrophic acci dent was
likely to occur as a result of the defendants' failure to inspect
and maintain their trailers. The record contains no evidence
denonstrating that such accidents occur regularly. At nost, the
record suggests that the defendants' om ssions m ght pose a renote
possibility of serious injury. The Texas Suprene Court expressly
rejected such a broad definition of gross negligence in Wal - Mart,
868 S.W2d at 327. According to the court, the potential for
serious injury is present for virtually all negligent conduct.
Such a broad definition of "extrene risk"™ would thus "elimnate any
meani ngful distinction between negligence and gross negligence."
ld. Therefore, the nere fact that the defendants' conduct creates
the potential for serious injury is not sufficient to satisfy
Mriel '"s first prong.

We conclude that the plaintiffs failed to establish that the
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def endants were grossly negligent under the standards set forth in
Mori el . The district court thus clearly erred in finding the
def endants grossly negligent and awarding the plaintiffs punitive
damages.
L1l

For the reasons stated above, we AFFIRM the district court's
judgnent in all respects except for its award of punitive danmages,
which we VACATE. W REMAND this case to the district court for
entry of judgnent consistent with this opinion.

AFFI RVED in part; VACATED and REMANDED in part.
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