United States Court of Appeals,
Fifth Grcuit.
No. 93-1703.

MD || ENTERTAI NVENT, INC., d/b/a The Fare West, Plaintiff-
Appel | ee- Cr oss- Appel | ant,

V.

CITY OF DALLAS, TEXAS, et al., Defendants-Appellants-Cross-
Appel | ees.

Aug. 11, 1994.

Appeals from the United States District Court for the Northern
District of Texas.

Bef ore W SDOM and JONES, Circuit Judges, and COBB," District Judge.

WSDOM Circuit Judge:

In this case we nust deci de whether the restrictions inposed
by the defendant/appellant, the City of Dallas ("the City"), on the
advertising of "Class D Dance Halls" are consistent with the First
and Fourteenth Amendnments. We conclude, as did the district court,
that the restrictions inposed by the Cty are not allowabl e under
the First Amendnent, and accordingly, we AFFIRM the district
court's summary judgnent for the plaintiff. We al so AFFIRM t he
district court's judgnent on the plaintiff's cross-appeal.

| .

On January 22, 1992, the Gty anended its Dance Halls
Ordinance to create a new category of business called a "Class D
Dance Hall". The ordinance defined a Class D Dance Hall as any

pl ace

"District Judge of the Eastern District of Texas, sitting by
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(A) where dancing is permtted one day a week or nore by
a person in a state of sem-nudity or simulated nudity; or

(B) that is advertised either on or off the prem ses:
(i) as topless;
(ii) as a gentleman's club, bar, or saloon;
(ii1) as adult entertainnent;
(iv) as x-rated; or

(v) by any other termcalculated to attract patrons
with nudity, sem -nudity, or sinulated nudity.?

The ordi nance defined "sem -nudity" as "a state of dress in which
clothing covers no nore than the genitals, pubic region, buttocks,
and areolae of the female breast, as well as parts of the body
covered by supporting straps or devices".? The ordi nance defi ned
"sinmulated nudity" as "a state of dress in which any device or
covering, exposed to view, is worn that sinulates any part of the
genitals, buttocks, pubic region, or areolae of the fenale
breast".?3

The anmended C ass D Dance Halls ordinance inposed zoning
restrictions on Cass D Dance Halls. Specifically, the ordinance
provided that no Cass D Dance Hall may operate within 1,000 feet
of a church, school, residential area, park, or another Class D
Dance Hall.* After the anendnent to the ordinance, every single

operating business inthe Gty of Dallas that fitted the definition

Dallas City Code, ch. 14, § 14-1(5).
2ld. § 14-1(14).

]d. § 14-1(15).

“1d. § 14-2.2.



of a Cass D Dance Hall was in violation of the zoning
restrictions.

Plaintiff/appellee MD Il Entertainnment, Inc. ("MDII") owns
and operates The Fare West, a club in Dallas that features topl ess
danci ng. By having its dancers dance in a state of "sinulated
nudity",®> MD Il avoided the strictures of the Cty's Sexually
Oriented Business Ordinance.® MO Il did, however, fall within the
purview of the Cty's Cass D Dance Halls ordinance. MD Il has a
Class D Dance Hall license, but The Fare West in its present
| ocation violates the zoning restrictions of 8§ 14-2.2 of the
ordi nance. Accordingly, the ordinance requires The Fare West, as
a "nonconform ng use", to cease operation as a Cl ass D Dance Hal | .

MD Il challenged the ordinance in the district court. On
cross-notions for sunmary judgnent, the district court upheld nost
of the ordinance.’” It upheld the zoning distance requirenents of
8§ 14-2.2 and rejected the plaintiffs' vagueness and overbreadth
chal l enges to the definition of "sinulated nudity" in 8 14-1(15).
The district court struck down two provisions: (1) section 14-

1(5)(B), which inposes the zoning requirenents of 8§ 14-2.2 on

SMD I1's femal e dancers wear opaque | atex pasties that cover
the areolae of their breasts. The district court noted that
these pasties "are clearly designed to sinulate fenal e areol ae".
The dancers al so wear opaque bikini bottons. There is no
di sagreenent that this node of attire fits the ordinance's
definition of "sinulated nudity".

The Sexually Oriented Business ordi nance defines "nudity"
in a fashion that excludes "sem -nudity" or "sinulated nudity".

‘MD Il Entertainment, Inc. v. Cty of Dallas, 1993 W. 227774
(N. D. Tex. Apr. 15, 1993).



busi nesses only because of terns used in their advertising, and (2)
section 14-3(a), which allows the Chief of Police to deny an
application for a Cass D Dance Hall license to applicants who are
not of "good noral character” w thout providing any standards to
protect against an arbitrary denial. The Gty has appealed to this
court only the striking down of § 14-1(5)(B).® The district court
also ruled that MD Il has no standing to assert a state-l|law sex
discrimnation challenge to the ordinance. MD Il cross-appeal s
fromthis ruling. Finally, the district court also awarded M I
its attorneys' fees as a prevailing party, a ruling the Cty
chal | enges on this appeal.
1.

We begin by reviewing the district court's summary judgnent
holding that 8 14-1(5)(B) is unconstitutional. Qur standard of
review is de novo. There are no disputed issues of fact, so we
need only deci de whether the district court correctly ruled that MD
Il was entitled to judgnent as a matter of |aw
A. The Ordi nance Regul ates Speech

The city's first argunent is that 8 14-1(5)(B) is nerely a

8nly the constitutionality of § 14-1(5)(B) is before us.
The City conceded at oral argunent that MD Il now has clothed its
dancers sufficiently to renove it fromthe purview of § 14-
1(5)(A), but has not altered its advertising. The district

court's opinion noted that "MDIl ... uses off-prem ses newspaper
and radi o advertising which frequently enploys the terns
"gentleman's entertainnent,' "gentleman's party conplex,' and

"gentleman's club' to attract custoners. M| al so uses

on-prem ses signs to advertise its business which include the
term"topless' to describe the entertai nment which MOl offers.”
1993 W 227774, at *11 n. 15. Accordingly, there is still a live
controversy between the parties, but only so far as § 14-1(5)(B)
is invol ved.



definition that does not regul ate speech at all, and accordingly is
beyond First Anmendnent scrutiny. This argunent exalts form over
substance. Under the ordi nance, businesses which use certain terns
in their advertising nust close and relocate, while businesses
whi ch do not use those terns are unaffected. The connection is one
of cause and effect: the City says MD Il nust cl ose The Fare West
because of the advertising it enploys. Section 14-1(5)(B) plainly
is a regulation of speech.

B. Which Test Applies?

Section 14-1(5)(B) of the ordinance is a content-based
restriction on conmercial advertising.® The forbidden content is
stated expressly in the terns of the ordinance. Accordingly, until
very recently it would have been clear that the appropriate test
was the four-part internediate scrutiny analysis laid out by the

Suprene Court in Central Hudson Gas & Electric Corp. v. Public

°Because 8 14-1(5)(B) regulates the content of protected
commerci al speech, we need not evaluate it under the "secondary
effects" test often applied to content-neutral regul ations of
nonobscene erotic entertainnment. See Cty of Renton v. Playtinme
Theatres, Inc., 475 U S. 41, 106 S.C. 925, 89 L.Ed.2d 29 (1986),
reh' g denied, 475 U S. 1132, 106 S.Ct. 1663, 90 L.Ed.2d 205
(1986); Young v. Anerican Mni Theatres, Inc., 427 U S. 50, 96
S.Ct. 2440, 49 L.Ed.2d 310 (1976), reh'g denied, 429 U S. 873, 97
S.C. 191, 50 L.Ed.2d 155 (1976); «cf. TK s Video, Inc. v. Denton
County, Tex., 24 F.3d 705 (5th Cir.1994). W do consider sone of
the "secondary effects" the Gty alleges, however, as relevant to
the question whether there is a "substantial governnental
interest" served by the ordinance. See infra part II.C. 2.

Simlarly, because 8 14-1(5)(B) regulates MDIIl's
advertising, rather than regulating the attire of the
dancers at The Fare West, we need not eval uate the
restriction under the approach of Barnes v. den Theatre,
Inc., 501 U S. 560, 111 S. . 2456, 115 L.Ed.2d 504 (1991)
(plurality opinion).



Service Commi ssion.!® Mbre recent cases, however, have questioned
the continued vitality of Central Hudson as it applies to
content-based restrictions on comerci al speech. Qur resol ution of
this case renders it unnecessary to deci de whi ch standard appli es,
but we note the existence of the debate to inform counsel and
future panels.

In RAV. v. Cty of St. Paul, Mnnesota,! the Suprene Court
subj ected a content-based restriction of "fighting words" to strict
scrutiny. The strict scrutiny test requires a regul ation of speech
to be narrowy tailored to a conpelling governnental interest. The
Suprene Court in R A V. concluded that the nunicipal ordinance at
issue failed the strict scrutiny test, and the Court struck the
ordi nance down. Because comercial speech traditionally has
recei ved greater First Anendnent protection than "fighting words", 2
sone district courts have concluded that the strict scrutiny
standard must apply to content-based restrictions of comrerci al
speech as well.*¥® O course, it is undisputed that Central Hudson

continues to govern content-neutral regulations of comercial

10447 U. S. 557, 100 S. Ct. 2343, 65 L.Ed.2d 341 (1980).
1505 U.S. ----, 112 S.Ct. 2538, 120 L.Ed.2d 305 (1992).

2See R A V., 505 U S at ----, 112 S.Ct. at 2564-65, 120
L. Ed. 2d at 343-44 (Stevens, J., concurring in the judgnent); see
al so Rodney A. Snolla, Information, Inmagery, and the First
Amendnent: A Case for Expansive Protection of Commercial Speech,
71 Tex.L.Rev. 777, 791 & nn. 56-57 (1993).

13Citizens United for Free Speech Il v. Long Beach Township
Bd. of Commirs, 802 F.Supp. 1223, 1232 (D.N. J.1992); cf. Hornel
Brewing Co., Inc. v. Brady, 819 F. Supp. 1227 (E.D. N. Y. 1993)
(appl ying both the Central Hudson and R A V. tests w thout
deci ding which is required).



speech.

Because we conclude that, on the record before us, § 14-
1(5)(B) does not survive the internmediate scrutiny of Centra
Hudson, we need not consider whether that test, rather than the
strict scrutiny of R A V., nust guide our inquiry.?®
C. Applying the Central Hudson Factors

Central Hudson laid out a four-part test for evaluating a
restriction of comrercial speech:

At the outset, we nust determ ne whether the expression is

protected by the First Anendnent. For commercial speech to
cone within that provision, it at |east nust concern |awfu

activity and not be m sl eading. Next, we ask whether the
asserted governnental interest is substantial. If both

inquiries yield positive answers, we nust determ ne whet her
the regulation directly advances the governnental i nterest
asserted, and whether it is not nore extensive than is
necessary to serve that interest.?®
1. Legality and Truthful ness of the Communi cation
This issue is not contested. MDD IIl's advertising is related
to lawful activity and is not m sl eadi ng.
2. The CGovernnental Interest
This part of Central Hudson requires us to "identify with care
the interests the [Cty] itself asserts"” for the restriction on

speech; we may not "supplant the precise interests put forward by

4See, e.g., |lbanez v. Florida Dep't of Business &
Prof essi onal Regul ation, Bd. of Accountancy, --- US ----, 114
S.C. 2084, --- L.Ed.2d ---- (1994); United States v. Edge
Broadcasting Co., 509 U.S. ----, 113 S.C. 2696, 125 L.Ed.2d 345

(1993); Joe Conte Toyota, Inc. v. Louisiana Mtor Vehicle
Commin, 24 F.3d 754 (5th G r.1994).

15See Hornell Brew ng, 819 F. Supp. at 1228 n. 1.
Central Hudson, 447 U.S. at 566, 100 S.C. at 2351.
7



the [City] with other suppositions”.! The chief interest the Gty
asserts to justify its regulation focuses on the deleterious
effects topless bars have on the surrounding community. There is
a correlation between the presence of topl ess danci ng
establ i shnents, depressed property values, and increased crine.
The Gty in fornulating its ordinance relied on studies finding
these correlations to exist. The district court relied on just
these effects in upholding the Iocation restrictions contained in
8§ 14-2.2 of the Cass D Dance Halls ordinance. MD Il gives us no
cause to question the validity and inportance of the governnental
interest in preserving property values and deterring crine.
3. Direct Advancenent of the Governnental I|nterest

This is the nost difficult part of the Central Hudson test for
the Gty. The Suprene Court has repeatedly enphasized the
substantial burden this requirenent places on the proponent of a
restriction on conmercial speech.® The burden is on the Cty to
show that its restrictions on MD Il's advertising "wll in fact
alleviate ... to a material degree"? the harns identified above.
"[T]he regulation may not be sustained if it provides only

ineffective or renpte support for the governnent's purpose".?®

1"Edenfield v. Fane, 507 U S. ----, ----, 113 SS.O. 1792,
1798, 123 L.Ed.2d 543, 553 (1993).

18See | banez, --- U.S. at ----, 114 S.Ct. at 2088-89, ---
L. Ed.2d at ----, and cases coll ected therein.

Fane, 507 U.S. at ----, 113 S. Ct. at 1800, 123 L. Ed.2d at

555.
20Central Hudson, 447 U.S. at 564, 100 S.Ct. at 2350.
8



The district court found that "the city has failed to show
that its regulation of Plaintiff's use of the term "gentleman's
club' in any way furthers its stated interest" in preserving
property values or reducing crine. "[T]he city has nade no
finding", the district court continued, "that advertising that
enploys the term "gentleman's club' produces the deleterious
effects which the city seeks to curb”. The Cty has not on this
appeal persuaded us that the district court's findings were
i ncorrect. In fornmulating its ordinance, the city relied on no
studies showing a |link between advertising and property val ues or

crime.? We have no doubt that the interests the city seeks to

protect nerit protection, but like the district court, we are
2lSee Fane, 507 U.S. at ----, 113 S.C. at 1800, 123 L.Ed.2d
at 555.

After the district court granted summary judgnent for
MDIIl, the Gty submtted a notion for reconsideration.
Attached to the Gty's notion was the affidavit of Janes
Moncri ef, an enployee of a real estate consulting firm
Moncrief's affidavit for the first tine asserted a link
bet ween advertising and depressed property val ues, and
attached a one-page "asset performance nonitor" report. The
district court, however, refused to consider the new
evi dence and denied the city's notion. Thus, Mncrief's
affidavit is not properly part of the record before this
Court. The district court also ruled that "even if
admtted, this [new] evidence would not be sufficient to
alter the Court's decision ...". W note for the sake of
conpl eteness that the "asset performance nonitor" provides
deci dedly m xed support for the Cty's argunent, because it
shows a hi gher property value and revenue growmh rate for
the area around MD Il's property than for "conparable
properties". Cf. Fane, 507 U S at ----, 113 S.Ct. at 1801,
123 L. Ed.2d at 556, rejecting affidavit "which contains
not hing nore than a series of conclusory statenents that add
little if anything to the Board's original statenent of its
justifications”". In any event, Mncrief's affidavit (dated
July 1, 1993) plainly was not considered by the Gty when it
anended the Dance Halls Ordi nance on January 22, 1992.

9



unabl e to conclude on this record that those interests are served
by banning the advertising prohibited by the ordinance. Thi s
factor weighs in favor of affirmng the district court.
4. Narrow Tail oring

Finally, Central Hudson requires that a regulation of
conmer ci al speech "extend only as far as the interest it serves". 2
In this respect, too, the ordinance is deficient. Section 14-
1(5)(B)(v) is particularly broad, forbidding the use of any "term
calculated to attract patrons wth nudity, sem-nudity, or
sinmul ated nudity". The Gty conceded at oral argunent that the
literal wording of this provision reaches the advertising of events
that have never been shown to harm property values or pronote
crime.? The City has put no evidence in the record that forbidding
the use of any "term calculated to attract patrons with nudity,
sem-nudity, or sinulated nudity" in comrercial advertising is
narromy tailored to prevent the erosion of property values or
reduce crine rates. Therefore, this factor also supports the
district court's judgnent.

On bal ance, we concl ude that application of the Central Hudson
factors supports affirmance of the district court. There has been

a failure of proof on this record.? Because the burden of

22Central Hudson, 447 U.S. at 565, 100 S.Ct. at 2350.

2l n response to a question fromthe panel, the Cty's
attorney acknow edged that advertising of "regular performances
of the nmusical Oh! Calcutta would fall within the prohibition in
8§ 14-1(5)(B).

2Cf. lbanez, --- U S at ----, 114 S.Ct. at 2091, ---
L.Ed.2d at ---- ("W have never sustained restrictions on

10



justifying its speech regulation is on the CGty, the district
court's sunmary judgnent for the plaintiff was correct.

Because we uphold the district court's sunmary judgnment for
the plaintiff, we reject the GCty's challenge to the district
court's award of attorneys' fees to MD II.

L1,

We turn next to MDIIl's cross-appeal. M ||l attenpted in the
district court to assert a state-law sex-discrimnation challenge
to 8 14-1(14) and (15) of the ordinance. MD Il argued that the
definitions contained in those sections define "sem -nudity" and
"sinmulated nudity" differently for males and females. Waring an
opaque covering designed to sinmulate the areolae of the fenale
breast constitutes "sinulated nudity", but the sane definition does

not apply to the nale breast.?®

The district court ruled that MDI1 | acked standing to assert
a sex-discrimnation challenge. Al t hough the district court
acknow edged the exi stence of Article Ill standing, it rejected MD

I1's standing under the prudential rules of Warth v. Seldin.?"
Specifically, the district court ruled that MD Il may not rely on

jus tertii—the rights of its enployees to be free from sex

constitutionally protected speech based on a record so bare as
the one on which the Board relies here.").

2Cf. SDJ, Inc. v. City of Houston, 837 F.2d 1268, 1279-80
(5th Gr.), reh'g denied, 841 F.2d 107 (5th G r.1988), cert.
denied, 489 U.S. 1052, 109 S.C. 1310, 103 L.Ed.2d 579 (1989),
rejecting a simlar sex-discrimnation chall enge agai nst a
sexual Iy oriented business ordi nance.

26422 U.S. 490, 499-502, 95 S.Ct. 2197, 2205-2207, 45
L. Ed. 2d 343 (1975).

11



discrimnation.?” W reviewa district court's rulings on standing
to sue de novo. ?®
Article I, section 3a of the Texas Constitution provides:
Equal ity under the |l aw shall not be deni ed or abridged because

of sex, race, color, creed, or national origin. Thi s
anendnent is self-operative.

This provision obviously protects MD Il's dancers, not M 1|
itself, against sex discrimnation. None of MDII's dancers have
joined as plaintiffs in this lawsuit, however. M) Il gives us no

reason to think that there is any practical obstacle to its dancers
asserting their owm rights to freedom from sex discrimnation if
they wish to do so. Granting standing to MD Il may, however,
result in the unnecessary litigation of a question those parties

nost inmedi ately affected nay not dispute.? Accordingly, we see

no error in the district <court's ruling that ©prudential
considerations prevent MD Il fromlitigating its dancers' rights.
MD Il's reliance on SDJ, Inc. v. Cty of Houston® is

m spl aced. Although it is true that we addressed the nerits of a

2"TEl ven when the plaintiff has alleged injury sufficient
to neet the "case or controversy' requirenent, this Court has
held that the plaintiff generally nust assert his own | egal
rights and interests, and cannot rest his claimto relief on the
legal rights or interests of third parties"”. Seldin, 422 U S at
499, 95 S. . at 2205 (citations omtted).

2United States v. $38,570 U. S. Currency, 950 F.2d 1108,
1111 (5th Gir.1992).

2See generally 13 Charles AL Wight, Arthur R Mller &
Edward H. Cooper, Federal Practice and Procedure 8§ 3531.9 (2d ed.
1984 & supp. 1994).

0837 F.2d 1268 (5th Gir.), reh' g denied, 841 F.2d 107 (5th
Cir.1988), cert. denied, 489 U S. 1052, 109 S.Ct. 1310, 103
L. Ed. 2d 579 (1989).

12



sex-di scrimnation chall enge brought by the owners of topl ess cl ubs
in SDJ, we did not hold that club owners al ways nust be allowed to
raise their dancers' rights. W note also that t he
sex-discrimnation challenge in SDJ was unsuccessful, suggesting
that MD Il likely would | ose on the nerits even if we did consider
its jus tertii argunent.

| V.

W AFFIRM the district court's judgnent in all respects.

EDITH H JONES, G rcuit Judge, concurring:

| concur in the majority opinion in this case wth two
addi tional observations. First, one nust step back in wonder
occasionally and ask, as to sone areas of |aw, what have judges
wrought? It makes little practical sense to say that the Fare West
has to relocate if it permts certain forns of adult entertai nnent
but not if, clothing its "dancers" wth mnuscule additional
anpunts of tape, it advertises—truthfully—that the entertai nnent
has not changed. This is a silly consequence of first anendnent
jurisprudence that results from categorizing "zoning" regul ations
differently from "content-based" advertising regul ations.

Second, the City of Dallas could have avoided this adverse
ruling if it had adopted regulations such as that for "sinple
signs,"” SDJ, Inc. v. Cty of Houston, 837 F.2d 1268, 1278 (5th
Cir.1988), or that upheld in In re Towm of Islip v. Caviglia, 73
N. Y. 2d 544, 540 N E. 2d 215, 542 N.Y.S.2d 139 (1989).
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