United States Court of Appeals,
Fifth Grcuit.
No. 93-1577.

Zella H NINGER, Individually and as Personal Representative of
the Estate of Thurlo Hi ninger, a/k/ia Ted H ninger, Plaintiff-
Appel | ee/ Cross- Appel | ant,

V.
CASE CORPORATI ON, et al., Defendants,
Can- Am I ndustries, Inc., Defendant-Appell ant/Cross-Appell ee.
June 22, 1994.

Appeals from the United States District Court for the Northern
District of Texas.

Bef ore GOLDBERG DAVIS, and DeM3SS, Circuit Judges.

W EUGENE DAVIS, Circuit Judge:

In this products liability action, plaintiff seeks to recover
her lost profits and repair costs resulting fromthe failure of
conbi ne wheel s manuf actured by defendant and supplied to Case for
i ncorporation into the conbines. The district court awarded
plaintiff recovery on her negligence clains and deni ed her recovery
on her inplied warranty clains. Because we conclude that her
negligence clains are barred by the "economc loss" rule, we
reverse that part of the court's judgnent. Because we concl ude
t hat she cannot assert an inplied warranty claimfor economc | oss
agai nst Can-Am we affirmthat part of the court's judgnent.

| .

Zella and Thurlo Hi ninger operated a custom grain and seed
harvesti ng busi ness. |n January 1989, the Hi ni ngers purchased four
conbi nes fromParner County | npl ement Conpany ("Parner") in Friona,
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Texas. | n Septenber 1989, while working in Idaho, the Hiningers
had trouble maintaining air pressure in the drive wheel tires. As
a result, the conbines were rendered inoperable, causing the
Hi ni ngers to experience downtine and suffer | osses which the jury
found to total $70, 340.

The manufacturer of the conbi nes, Case Corporation ("Case"),
replaced two of the drive wheels in the fall of 1989 and repl aced
the other six in April 1990. The replacenent wheels, however,
began to crack around the bolt holes in Septenber 1990. As a
result, the Hi ningers again experienced downtine and suffered
| osses, which the jury found to total $46,500. The original and
repl acenent wheels were manufactured by Can-Am I ndustries ("Can-
Art) in Illinois and were delivered to Case in Illinois. The
Hi ningers had no contact wth Can-Am in connection with the
purchase of the conbi nes.

On May 6, 1991, Ms. Hininger filed suit in her individua
capacity and as representative of her husband's estate, seeking
recovery on theories of negligence, strict liability, breach of
warranty, and viol ation of the Texas Deceptive Trade Practices Act
(" DTPA"). M's. Hininger sought danmages for lost profits, |ost
contracts, and repair costs from Parner, Case, Can-Am and Case
Credit Corporation resulting from the failure of the conbine
wheel s.

In August 1992, Ms. Hnninger settled with all of the
def endant s except Can-Am The district court then rul ed that Texas

| aw applied to her tort clains, as well as to her contract clai ns.



Followng a trial in January 1993, the jury found for Ms. Hininger
on her breach of warranty and negligent nmanufacturing clains.
However, in response to Can-Anmis notion for judgnent n.o.v., the
district court limted Ms. Hninger's recovery to her negligence
cl ai ns.
.
A
Can-Am argues first that the district court erred in applying
Texas law to Ms. Hininger's tort clains. Can- Am asserts that
| daho and Illinois have the nost significant contacts wth this
case, and that their aws would not allow Ms. Hininger to recover
her lost profits and repair costs in tort. Because Ms. Hi ninger
does not contest this interpretation of Idaho and Illinois | aw and
because we conclude below that Texas law also disallows the
recovery of such damages in tort, we need not deci de whether the
district court erred in applying Texas |law. See Eugene F. Scol es
& Peter Hay, Conflict of Laws 17 (1984) (" "false conflict' exists
when the potentially applicable aws do not differ").
B.
Can- Am argues that the district court erred in allowng Ms.
Hi ninger to recover her lost profits and repair costs resulting
from Can- Am s negligence in manufacturing the conbi ne wheels. For
the reasons that follow, we agree with Can-Amis argunent and
therefore reverse this part of the court's judgnent.
In Nobility Hones of Texas, Inc. v. Shivers, 557 S.W2d 77

(Tex.1977), the Texas Suprenme Court held that a purchaser of a



defective nobile honme could not recover the difference between the
unit's reasonable market value and its purchase price from the
manuf acturer based on a strict liability theory. In so holding,
the court adopted the "economc loss" rule, which requires
plaintiffs to recover their economc |losses resulting from a
defective product in contract rather than in tort.! The court
explained that the Uniform Commerci al Code was "drafted
specifically to govern commerci al | osses and obvi ously provides the
proper renedies to recover such | osses.” 1d. at 80; see generally
Marshal | S. Shapo, The Law of Products Liability q 27.01 et seq.
(1987); J. Hadley Edgar, Jr. & Janes B. Sales, Texas Torts and
Rermedi es § 40.04[3] (1994).

In Arkwight-Boston Mnufacturers Mitual |nsurance Co. V.
West i nghouse El ectric Corp., 844 F.2d 1174, 1177-78 (5th G r. 1988),
we held that, under Texas law, a plaintiff cannot recover economc

| osses resulting from a defective product based on a negligence

!As the court expl ained, econom c | osses can be either
direct or consequenti al:

Direct economc |loss nay be said to enconpass
damage based on insufficient product value; thus,
direct economc |oss may be "out of pocket"—the
difference in val ue between what is given and
recei ved—er "l oss of bargain"—the difference between
the value of what is received and its val ue as
represented. Direct economc |oss also may be neasured
by costs of replacenent and repair. Consequenti al
econom c loss includes all indirect |oss, such as |oss
of profits resulting frominability to make use of the
def ecti ve product.

Nobi lity Homes, 557 S.W2d at 78 n. 1 (quoting Note,
Econom ¢ Loss in Products Liability Jurisprudence, 66
Colum L. Rev. 917, 918 (1966)).

4



t heory. In that case, a blade in an electrical turbine broke,
causi ng extensive danmage to the turbine. For purposes of our
deci sion, we assuned the manufacturer's negligence, but denied
plaintiff recovery because it was only seeking to recover its
econom c loss. See id. W concluded that the magi strate judge had
properly granted defendant's summary judgnent notion on the ground
t hat : "Texas |law does not permt recovery under a negligence
theory for economc loss resulting from danages to a defective
product." 1d.?

I n deciding Arkwight-Boston, we relied on the Texas Suprene

Court's decisionin JdimWlter Hones, Inc. v. Reed, 711 S.W2d 617

(Tex. 1986). In that case, plaintiffs sought recovery for a
defective hone. They conplained of defendant's negligent
supervi sion of the construction of the hone. |In concluding that

plaintiffs could not recover punitive danages, the court held that:
The nature of the injury nost often determ nes which duty or
duties are breached. When the injury is only the economc
| oss to the subject of a contract itself, the action sounds in
contract al one.

ld. at 618; see also Southwestern Bell Tel. Co. v. DelLanney, 809

S.W2d 493, 494 (Tex.1991) ("Wien the only | oss or damage is to the

subject of the contract, the plaintiff's action is ordinarily on

the contract."); see generally WIIliam Powers, Jr. & Margaret

Ni ver, Negligence, Breach of Contract, and the "Econom c Loss"

2The United States Supreme Court, in East River S.S. Corp.
v. Transanerica Delaval, Inc., 476 U S. 858, 106 S.C. 2295, 90
L. Ed. 2d 865 (1986), surveyed the law in this area and adopted a
simlar rule for admralty cases: a purchaser cannot recover its
econom c |l osses resulting froma defective product froma
manufacturer in tort.



Rul e, 23 Tex.Tech L.Rev. 477 (1992).

However, because Can- Amdi d not manufacture the conbi nes, but
rather supplied the wheels to Case to incorporate into the
conbi nes, the question renmains: Can Ms. Hininger recover her
econom c | osses fromCan-Amin tort?

Initially, it is clear to us that nost of the reasoning that
| ed the Texas Suprene Court to reject an action in tort against a
manuf acturer of a finished product for econom c | oss supports the
denial of a simlar action against a conponent supplier. Thus, we
believe that a rejection of Ms. Hninger's tort action against
Can-Am is consistent with the Texas Suprene Court's reasoning in
Nobi lity Hones.

In King v. Hlton-Davis, 855 F.2d 1047 (3d G r.1988), cert.
denied, 488 U S. 1030, 109 S.Ct. 839, 102 L.Ed.2d 971 (1989), the
Third Crcuit addressed t he sane question and concl uded t hat, under
Pennsyl vania law, a plaintiff cannot recover her econom c | osses
resulting from a defective product from a conponent supplier in
tort. In that case, plaintiffs alleged that their potato crop had
failed because the seed potatoes they purchased that spring had
been treated with a defective sprout suppressant. ld. at 1048
The grower fromwhom plaintiffs purchased the potatoes had used a
sprout suppressant manufactured by defendant. [|d. at 1049.

In analyzing plaintiffs' suit against the manufacturer of the
sprout suppressant, the court noted that def endant was "a conponent
supplier who is renote fromthe plaintiff in the production and

distribution chain.” ld. at 1053. The court gave a nunber of



reasons for rejecting plaintiffs' tort clains agai nst the conponent
supplier. First, if plaintiffs had a warranty cl ai m agai nst the
conponent supplier, they should be required to pursue that claimin
order to preserve "private risk allocation"” so that "manufacturers
of products or conponents thereof will not be exposed to open-ended
and indefinite liability." ld. at 1054. Second, even if

plaintiffs did not have a valid warranty claim against the

conponent supplier, they would still have "a warranty cl ai magai nst
the immediate seller that ... will give the purchaser the benefit
of its bargain.” 1d. Finally, the court concluded that, even if

plaintiffs could not assert a valid warranty cl aim against their
imedi ate seller, they still should not be allowed to recover
agai nst the conponent part supplier in tort because:
Inplicit in the [economic loss rule] is the policy judgnent
that in a commercial context the possibility of an i nadequate
recovery ... does not justify permtting a tort recovery that
will allow a purchaser to reach back up the production and
distribution chain, thereby disrupting the risk allocations
t hat have been worked out in the transactions conprising that
chai n.
ld.; see also Nathaniel Shipping, Inc. v. CGeneral Elec. Co., 920
F.2d 1256, 1265 (5th Gr.1991) (economc loss rule applies in
admralty despite lack of privity); Shipco 2295, Inc. v. Avondal e
Shipyards, Inc., 825 F.2d 925 (5th G r.1987); Casa Cara
Condom nium Ass'n v. Charley Toppino & Sons, Inc., 620 So.2d 1244
(Fla.1993).
We find the Third Grcuit's reasoning to be persuasive and are
convinced that the Texas Suprene Court would adopt this position.

We therefore conclude that the district court erred in allow ng



Ms. Hninger to recover her lost profits and repair costs from
Can- Am based on a negligence theory.
C.

On cross-appeal, Ms. Hninger contends that the district
court erred in dismssing her inplied warranty of nerchantability
claim The district court held that:

In this case, it 1is clear that the bargained-for
expectation of Plaintiff was a conplete and functional Case
conbine. Plaintiff points to no evidence that the H ningers
expect ed anyone ot her than Case and/ or Parner to resolve their
problenms with the defective wheels. Both Case and Parner took
affirmative action in an attenpt to resolve the wheel
probl ens; Can- Amwas not consulted and did not participate in
the repair attenpts. Plaintiff cites no Texas cases extendi ng
liability to a conponent part supplier in the circunstances of
this case. For this reason, the Court concludes that there is
no contractual liability to Plaintiff for Can-Am

Because we agree that Ms. Hininger cannot assert an inplied
warranty claim for economc |oss against Can-Am we affirm the
district court's dismssal of this claim

Under Texas law, a warranty of nerchantability is inplied in
every contract for the sale of goods by a nerchant, unless the
warranty is properly excluded or nodified. V.T.C A Bus. & C. 8§
2.314(a). The warranty of nerchantability nmay be disclainmed or
nmodi fied by the nmerchant, provided that: (1) the disclainer is in
witing; (2) it is conspicuous; and (3) it expressly nentions the
term"nerchantability." V.T.C A Bus. & C. § 2.316(b).

A nunber of states make privity a requirenent for asserting
an inplied warranty claimfor economc |loss. See Barkley Clark &
Chri stopher Smith, The Law of Product Warranties § 10.03[3] (1984

& 1993 Supp.); Robert E. Cartwight & Jerry J. Phillips, Products



Liability 8 2.26 (1986). However, in Nobility Honmes, the Texas
Suprene Court held that: "a manufacturer can be responsible,
W thout regard to privity, for the econom c | oss which results from
his breach of the Uniform Comrercial Code's inplied warranty of
merchantability.” 557 S.W2d at 81. Thus, the Texas Suprenme Court
di spensed with the privity requirenent and permtted a purchaser to
assert an inplied warranty clai mfor econom c | oss agai nst a renote
manuf acturer of a finished product.

Today's case, however, presents a related, but different
question: Can a purchaser go upstreamfromthe manufacturer of the
finished product and assert an inplied warranty claimfor economc
| oss agai nst a manufacturer of a conponent part? Al though we find
no Texas authorities directly addressing this question, we believe
that the experienced Texas district judge in this case properly
di sti ngui shed between the manufacturer of the finished product and
t he conponent part manufacturer. She reasoned that the Hiningers
bargai ned for a "conplete and functional Case conbi ne," not wheels
and axles and all the nyriad conponents that nmake up the conbine.
Thus, the district court concluded that the H ningers had no
expectation that Can-Am or any of the other manufacturers of
unbranded conponents would resolve any problem they m ght
experience with the conbines.® See also WIliamK. Jones, Product

Def ects Causi ng Commercial Loss: The Ascendancy of Contract over

SMs. Hininger does not contend that she and her husband had
any contact with Can-Am that Can-Am s nane was on the wheels, or
that Can- Am advertised its product to the public at-large. See
Spring Motors Distrib., Inc. v. Ford Motor Co., 98 N. J. 555, 489
A. 2d 660, 676-77 (1985).



Tort, 44 U Mam L.Rev. 731, 789-93 (1990).

In a general maritine | aw case dealing with a rel ated probl em
we reached a simlar concl usion: "The buyer ordinarily has no
interest in how or where the manufacturer obtains individual
conponents. The buyer is usually interested in the quality of the
finished product and is content to let the manufacturer decide
whether to do all the work or delegate part of it to others.”
Shi pco 2295, 825 F.2d at 929.

Moreover, we believe that the reasoning of Nobility Hones
supports the district court's conclusion that Ms. Hi ninger cannot
assert an inplied warranty cl ai magainst Can-Am |In explainingits
hol ding, the Nobility Hones court recognized that a nunber of
states still require a purchaser to showprivity wth the def endant
to assert an inplied warranty claimfor economc |oss, but that:

Courts which have declined to overturn the privity

requi renent in warranty actions for economc loss ... fear
that hol ding manufacturers liable for econom c |oss inposes
unlimted and unforeseeable liability upon manufacturers.

These fears are justified when manufacturers are held strictly
liable for economc |oss under the terns of section 402A of
the Restatenent (Second) of Torts. But, these fears are not
justified when manufacturers are held liable by the Uniform
Commer ci al Code because the Code, itsel f, protects
manuf acturers against unlimted and unforeseeable liability.
First, the Uniform Comrercial Code allows manufacturers to
restrict their liability by the exclusion or nodification of
bot h inplied and express warranties.... Second,
manuf acturers' liability is restricted by the very terns of
the Uniform Commercial Code sections which furnish the
consuner's inplied warranty renedies....

557 S.W2d at 82.

Thus, the court in Nobility Hones reasoned that a purchaser
cannot maintain a strict liability action for economc loss, in
part, because of the unlimted and unforeseeable liability it would
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i npose on manufacturers. However, the court concluded that a
manufacturer's ability tolimt its warranty exposure permtted it
to protect itself against unlimted and unforeseeable liability and
di stingui shed the warranty action fromthe strict liability action.
We read this as an inportant justification for the Nobility Hones
court's decision to dispense wwith the privity requirenent and al | ow
a purchaser to assert an inplied warranty claimfor economc | oss
agai nst a renote manufacturer.

Cl ark v. DeLaval Separator Corp., 639 F.2d 1320 (5th Gr. Unit
A 1981), illustrates our point. |In that case, we applied Nobility
Hones and held a renote manufacturer liable for the ultimte
purchaser's econom c | oss based on the manufacturer's breach of the
inplied warranty of nerchantability. We observed that a renote
manuf acturer can effectively disclaimits warranty liability either
by including a disclainmer in the materials that acconpany the
pr oduct or by insisting that the retailer include the
manuf acturer's disclainmer in the sales contract wwth the consuner.
ld. at 1324.

However, as Judge Logan observed in Patty Precision Products
Co. v. Brown & Sharpe Mnufacturing Co., 846 F.2d 1247 (10th
Cir.1988), it may be difficult or even inpossible for a conponent
supplier to disclaimits warranty liability:

The difficulty of notifying ultimate purchasers i s exacerbated

if the manufacturer has produced a conponent rather than a

fini shed product. Conponents are often hidden within the

pr oduct , making it difficult or inpossible for the

manufacturer to notify wultimate purchasers by posting

disclainers on the product itself. Further, while the

manuf acturer before us, GE , may be economcally powerfu

enough to require soneone |like Brown & Sharpe to notify all
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purchasers of the warranty limtation, the typical conponent

part manufacturer will be selling to a larger entity which it

cannot reasonably be expected to control.
|d. at 1257 (Logan, J., concurring in part and dissenting in part).

In sum we believe that the Texas Suprene Court would
di stingui sh between the manufacturer of the finished product and
the conponent supplier because of the conponent supplier's
inability to disclaimits warranty liability effectively. Thi s
distinction, together wiwth the H ningers' |ack of any expectation
that Can-Am the upstream conponent supplier, would respond to
defects in the finished product, lead us to agree with the district
court that Ms. Hi ninger has no inplied warranty action agai nst
Can- Am *

L1l

For the reasons stated above, we affirmthe district court's
dismssal of Ms. Hninger's inplied warranty cl ai ns, but reverse
the district court's judgnent awarding Ms. Hininger recovery on
her negligence clains and render a take-nothing judgnent in favor
of Can- Am

AFFIRMED in part; REVERSED and RENDERED in part.

“n light of this finding, we need not address the viability
of Ms. Hninger's DTPAclaim See La Sara Gain Co. v. First
Nat'|l Bank of Mercedes, 673 S.W2d 558, 565 (Tex.1984) (DTPA
"does not create any warranties; therefore any warranty nust be
est abl i shed i ndependently of the act.").
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